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United States Court of Appeals 
for the District of Columbia 
IN 

UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA 


No. 10,004 


Edwin W. Pauley, R. H. Chamberlain, V. E. Breeden 
and C. L. McCarthy, a partnership d/b as 
TELEVISION CALIFORNIA, 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


NOTICE OF APPEAL FROM DECISION AND 
ORDER OF THE FEDERAL COMMUNICATIONS 
COMMISSION AND STATEMENT OF REASONS 

THEREFOR 

I. 

Notice of Appeal 

Edwin W. Pauley, R. H. Chamberlain, V. E. Breeden 
and C. L. McCarthy, d/b as Television California, a Cali¬ 
fornia partnership, gives notice of appeal under Section 
402(b)(2) of the Communications Act of 1934 from a de¬ 
cision and order of the Federal Communications Com¬ 
mission, adopted May 13, 1948 (appellant’s motion to set 
aside decision and order denied August 13, 1948), severing 
the application of the Don Lee Broadcasting Sytem for a 
television station in San Francisco, California, from the 
consolidated proceeding on that and other applications for 
television stations in the San Francisco area, and thereby 
removing from that hearing one of the channels that would 
otherwise be available for assignment to appellant. 
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I 

Television California says that it is aggrieved and that 
its interests are adversely affected by the above-described 
decision and order of the Federal Comnranieations Comb 
mission, which refused appellant’s application for the 
channel removed from the consolidated hearing. 

n. ! 

I 

| 

Statement of the Nature of the Proceedings 

1. Appellant is a partnership, organized under the 
laws of the State of California, with its principal office at 
870 Market Street, San Francisco 2, California. The parU 
nership was originally formed on March 11, 1948, at which 
time Edwin W. Pauley, R. H. Chamberlain and V. E. 
Breeden were the partners. Subsequently, on April 28, 
1948, the articles of partnership were amended to include 
C. L. McCarthy as an additional partner. 

2. On March 14, 1948, appellant filed its application 
with the Federal Communications Commission for author¬ 
ity to construct a new television broadcast station in San 
Francisco, California, on Channel No. 11. This applicab 
tion was accepted for filing by the Commission on March 
23, 1948, and assigned File No. BPCT-375. On May 3, 
1948, an amendment was filed to the application showing, 
among other things, the addition of C. L. McCarthy as a 
partner. 

3. In order to provide an equitable allocation of tele r 
vision channels among the various states and cities, th^ 
Commission has adopted a rule (Section 3.606) which sets 
forth the channels which are available for assignment in 
the first 140 metropolitan districts in the United Stated. 
Section 3.606 provides that six channels (Nos. 2, 4, 5, 7, 9, 
and 11) are available for assignment to the San Francisco- 
Oakland metropolitan district. During the years 1946 
and 1947, the Commission granted Channels 4, 5, and 7 t0 
applicants, leaving Channels 2, 9, and 11 presently un¬ 
assigned. At the time the grants were made on Channels 
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4, 5, and 7, there were fewer applicants than available 
channels, and the Commission made the grants without 
hearing. 

4. There were pending before the Commission at the 
time appellant’s application was filed the following addi¬ 
tional applications for television channels in the San 
Francisco-Oakland metropolitan district: 

Don Lee Broadcasting System (File No. BPCT-22), 
applicant for Channel No. 2 in San Francisco; 

Paramount Television Productions, Inc. (File No. 
BPCT-151), applicant for Channel No. 9 in San Fran¬ 
cisco; 

5. H. Patterson (File No. BPCT-225), applicant for 
Channel No. 9 in San Francisco; 

KIROW, Inc. (File No. BPCT-235), applicant for Chan¬ 
nel No. 11 in Oakland; 

Leland Holzer (File No. BPCT-354), applicant for Chan¬ 
nel No. 11 in San Francisco; 

Radio Diablo, Inc. (File No. BPCT-368), applicant for 
Channel No. 13 in San Francisco; and 

Columbia Broadcasting System, Inc. (File No. BPCT- 
372), applicant for Channel No. 9 in San Francisco. 

Subsequently, on May 5, 1948, the Commission reported 
the following additional application as being tendered for 
filing: 

Twentieth Century-Fox of California, Inc. (File No. 
BPCT-444), applicant for Channel No. 11 in San Fran¬ 
cisco. 

5. On January 30,1948, the Commission issued an order 
designating for consolidated hearing the applications of 
Don Lee Broadcasting System, Paramount Television Pro¬ 
ductions, Inc., S. H. Patterson, and KROW, Inc., on the 
finding that the number of applications “ exceed in number 
the unassigned television channels allocated to the San 
Francisco-Oakland metropolitan district under Section 
3.606 of the Commission’s Rules.” Among the hearing 
issues specified in the order is the following: 
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“To determine on a comparative basis which, if any, 
of the applications in the consolidated proceeding should 
be granted.” 

By subsequent orders dated March 17, March 26, and 
May 19, 1948, the above-described applications of Leland 
Holzer, Radio Diablo, Inc., Columbia Broadcasting System, 
Inc., Twentieth Century-Fox of California, Inc., and appel¬ 
lant were consolidated in the same proceeding. Each of 
the subsequent orders contains an issue on 4i comparative 
evaluation identical to that quoted immediately above. 
All of the subsequent orders were made pursuant to the 
Commission’s Rule 1.387(b)(3), which provides that tile 
Commission will designate for hearing on a comparative 
basis all applications filed at least twenty days prior tjo 
the scheduled date of hearing, which are “mutually exclu¬ 
sive with another application or applications already design- 
noted for hearing.” 

6. On February 17, 1948, following the Commission js 
order of January 30, 1948, consolidating its application 
for hearing with the other then pending television applica¬ 
tions in the San Francisco area, Don Lee Broadcasting 
System filed a notice of appearance in the hearing and 
stated therein “that it will appear and present evidence on 
the issues specified in the notice of hearing thereon.” 

7. One day later, on February 18, 1948, Don Lee fil^d 
a petition requesting the Commisison to remove its San 
Francisco television application from the hearing docket 
and grant it conditionally upon the outcome of the Com¬ 
mission’s decision in the matter of Don Lee’s applications 
for renewal of its AM and FM station licenses (Docket 
No. 7938) or, in the alternative, to remove the application 
from the hearing docket and “retain it in hearing status.!” 
In support of the requests, Don Lee alleged that it filVd 
its application for a television station in San Francisco 
on October 20, 1943; that the application was held in the 
pending file during the war because no applications were 
granted for new facilities which required the use of critical 

I 
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material; that in November, 1945, the Commission adopted 
its allocation plan for television (Buie 3.606) which pro¬ 
vided six channels for the San Francisco area; that on Feb¬ 
ruary 1, 1946, the Don Lee application was designated for 
hearing in consolidation with six other applications for 
television facilities in the San Francisco area; that on 
June 26, 1946, prior to the hearing date, one of the appli¬ 
cants withdrew from the hearing and the order designating 
the applications for hearing was vacated and the hearing 
cancelled; that thereafter the remaining applications, ex¬ 
cept Don Lee’s and others which were voluntarily dis¬ 
missed, were granted; and that no further action was taken 
on Don Lee’s application until January 30, 1948, when it 
was redesignated for hearing in consolidation w v ith the 
other then pending applications for television stations in 
the San Francisco-Oakland area. The petition also re¬ 
ferred to the fact that the applications for renewals of the 
AM and FM licenses held by Don Lee in San Diego, 
Santa Barbara, San Francisco, and Los Angeles had been 
designated for hearing [to determine if Don Lee w T as vio¬ 
lating the Commission’s network rules] and contended that 
it must be inferred, therefore, that the Don Lee television 
application was, in effect, consolidated with the proceed¬ 
ings on the renewals of the AM and FM licenses, which 
were still pending before the Commission. It was further 
contended that since Don Lee had specified Channel No. 2 
in its application and none of the pending applications re¬ 
quested that channel, the rule of AsJibacker Radio Cor¬ 
poration v. Federal Communications Commission, 326 U. S. 
327, did not require a comparative hearing before the Don 
Lee application could be granted. 

8. By Memorandum Opinion and Order dated March 
31, 1948, the Federal Communications Commission denied 
the Don Lee petition. In the Memorandum Opinion and 
Order, the Commission referred to the fact that there 
were then eight [later nine] applications pending for the 
three remaining television channels available for assign- 
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ment in the San Francisco area. In answer to Don Lee’S 
first contention that its television application had become 
consolidated by inference with its applications for renewal 
of its AM and FM licenses, the Commission said: 

i 

“The contention that Don Lee’s application for a tele¬ 
vision station by inference became consolidated with Don 
Lee’s application for renewal of AM and FM station li¬ 
censes has no basis. The Commission’s Rules and Regula¬ 
tions make adequate provisions for consolidation of cases 
where the ends of justice will be served. It is clear thdt 
the Commission’s records that Don Lee’s application for 
a television station at San Francisco was not consolidated 
with the proceding concerning the renewal of station li¬ 
censes for the petitioner’s AM and FM stations. More¬ 
over, the petitioner has at no time requested that its ap¬ 
plication for a television station be consolidated with the 
above-mentioned proceeding.” 

In response to Don Lee’s second contention that it alone 
had requested Channel No. 2 and that its application was, 
therefore, not mutually exclusive with any other applica¬ 
tion, the Commission referred to its uniform practice ifi 
consolidating all applications for a consolidated hearing 
whenever the number of applicants exceeds its available 
frequencies irrespective of the specific channels which 
were requested by particular applicants, and stated that tlje 
Don Lee application was mutually exclusive with the other 
San Francisco applications. The Commission said: 

i 

i 

“We turn now to petitioner’s contention that it alone has 
requested Channel 2 and that its application is, therefore 
not mutually exclusive with any other application. On 
January 30, 1948, when the petitioner’s application for a 
television station in San Francisco was designated fbr 
hearing, it was pending in the Commission’s files and £t 
that time there were three additional applications for tele¬ 
vision stations in the San Francisco area pending in the 
Commission’s files, making a total of four applications f^r 
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three available channels. Section 3.606 of the Commis¬ 
sion’s Rules and Regulations set forth the television chan¬ 
nels which are available for the area indicated. In apply¬ 
ing this section it has been the Commission’s uniform prac¬ 
tice to designate all applications for a consolidated hearing 
whenever the number of applicants exceed the available 
frequencies irrespective of the specific channels which were 
requested by particular applicants. The same practice has 
been followed with respect to FM applications. The situa¬ 
tion is different with respect to AM applications for in 
that service, unlike FM and television, there is no alloca¬ 
tion table providing for the assignment of specific frequen¬ 
cies to particular areas. In view of the foregoing, the Com¬ 
mission is of the opinion that the application of petitioner 
was mutually exclusive with the other San Francisco tele¬ 
vision applications and that it was correctly consolidated 
for hearing as required by Section 1.385 of the Commis¬ 
sion’s Rules and Regulations.” 

9. Thereafter, on April 20,1948, Don Lee filed a further 
petition wherein it requested the Commission to set aside 
its Memorandum Opinion and Order of March 31, 1948, 
and to grant the relief therein requested. In this petition, 
Don Lee again contended that its application was not 
mutually exclusive with any of the other applications in¬ 
volved in the hearing since it was the only applicant to 
request Channel No. 2. It also explained its earlier con¬ 
tention that its application was consolidated with the pro¬ 
ceeding on renewals of its AM and FM licenses as being a 
contention “that the Commission’s action in placing and 
holding Don Lee San Francisco television application in an 
inactive status pending determination by the Commission 
of the issue in Docket No. 7933 et al effected a consolida¬ 
tion of the proceedings on the television application and 
the proceedings in Docket No. 7938 et al It referred to 
two public notices issued by the Commission under dates 
of September 30, 1946 and December 1, 1947, listing the 
status of television grants and applications, wherein the 
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Commission referred, respectively to Don Lee’s television 
application as being “held np pending the disposition oif 
hearings in related cases” and as being “in hearing”. The 
public notices referred to were information releases of the 
Commission showing the over-all status of television grants 
and aplications throughout the country. They did not cop- 
tain any orders or refer to any specific proceedings. 

10. On May 13, 1947, the Commission issued a further 
Memorandum Opinion and Order, in which it granted thd 
relief requested in Don Lee’s second motion. The order 
severed the Don Lee television application from the con¬ 
solidated proceeding on the applications for television sta¬ 
tions in San Francisco, and further ordered that it “bb 
formally consolidated with the record and proceedings ip 
the application of the Don Lee Broadcasting System fop 
renewal of AM and FM station licenses, Docket No. 793$, 
et al”. In the Memorandum Opinion and Order, the Cont- 
mission said: 

“Upon review of all the relevant facts, it appears to us, 
upon reconsideration, that we have, in past reviews of the 
status of petitioner’s television application, on September 
30,1946, and December 1,1947, treated the pending hearing 
on its AM facilities as a hearing on petitioner’s qualifica¬ 
tions to be a licensee for all purposes, including its qualifi¬ 
cations to be a licensee of a television station. During this 
period, the petitioner’s application was designated for con¬ 
solidated hearing with other applicants for television facili¬ 
ties in San Francisco by Commission Order of February 1, 
1946. Some of the applicants withdrew their applications 
and by Order of June 26, 1946, the Commission’s Order cjf 
February 1,1946, was vacated and the consolidated hearing 
cancelled. While all other applications then pending which 
were not dismissed at the applicants’ request were granted, 
petitioner’s application was held pending. Thereafter, dn 
September 30,1946, and December 1,1947, we have reported 
petitioner’s application, pending since November 21, 1945, 


I 
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as in hearing status. 1 All of the parties to the hearing 
presently scheduled for May 24,1948, except the petitioner, 
have filed their applications since June 26, 1946, the date 
on which the original hearing was cancelled. Under these 
circumstances it appears to us that the status of petition¬ 
er’s application in relation to applications filed subsequent 
to June 26,1946, must be regarded as fixed by these notices 
and the Order of February 1,1946, and June 26,1946. 

“For the foregoing reasons we believe that the Commis¬ 
sion’s Memorandum Opinion and Order of March 31 should 
be set aside and the application of the Don Lee Broadcast¬ 
ing System severed from the consolidated proceeding on 
applications for television stations in San Francisco, pres¬ 
ently scheduled for May 24,1948, and held in hearing status 
pending the Commission’s decision on Don Lee’s applica¬ 
tions for renewal of its AM and FM station licenses.” 

11. On May 21, 1948, appellant filed a petition asking 
the Commission to reconsider and set aside its Memoran¬ 
dum Opinion and Order of May 13, 1948. In that petition, 
appellant contended that: 

“The Don Lee application has no status other than that 
of a pending application for one of the available San Fran¬ 
cisco channels and the Commission has no power under the 
Communications Act to grant it without considering it on a 
comparative basis with petitioner’s application. L T ntil a 
hearing has been held on Don Lee’s application, it is sub¬ 
ject to comparative consideration with other pending appli¬ 
cations for the same facilities. That Don Lee’s qualifica¬ 
tions to obtain renewals of its AM and FM licenses have 
been the subject of a hearing, and that the Commission has 
decided not to act on its application for a television con¬ 
struction permit in San Francisco until a decision in the re¬ 
newals hearing has been reached, merely means that its San 
Francisco television application has been held in the pend- 


"i On that date petitioner's application was reinstated after the ter¬ 
mination of wartime restrictions. 
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ing file until its qualifications in another proceeding hav£ 
been determined. The mere pendency of Don Lee’s applij- 
cation while its qualifications in another proceeding for diff- 
ferent facilities were being investigated can afford it np 
preferred status over other applications that might be filed 
before a construction permit was issued to Don Lee or its 
application heard.’ 9 

12. On August 13, 1948, the Commission denied appel¬ 
lant’s petition. The reasons for the denial were the same 
as those set forth in the May 13,1948 Memorandum Opinion 
and Order. 

13. On May 24,1948, prior to action on appellant’s May 
21, 1948 petition, hearing was commenced on the five re¬ 
maining applications in the consolidated proceeding, S. H. 
Patterson, Leland Holzer, and Radio Diablo, Inc., having 
withdrawn in the meantime. At the opening of the hearing, 
counsel for appellant referred to its pending May 21, 194$ 
petition and restated the contention that the application of 
Don Lee should be consolidated in the proceeding and heard 
on a comparative basis with the other applications (T. 711, 
712). The presiding officer ruled that he must proceed with 
the taking of testimony of the remaining applicants undelr 
the Commission’s order, and stated that if the Commission 
acted favorably on the petition, “it will undoubtedly incor¬ 
porate in the Order a provision to take care of the fact 
that we have started the hearing this morning.” (T. 711). 

14. At the beginning of the hearing, and at the Commis¬ 
sion’s request, counsel for all of the parties stipulated ajs 
follows: 

“It is stipulated that, without waiving any rights in con¬ 
nection with the grant or denial of a construction permit 
the applicants waive any claim or right to the assignment 
of a particular channel and agree to accept any channel 
available for assignment in this area.” (T. 713-714). 

15. Thus, by the facts and circumstances set forth above, 
the Commission’s order of May 13, 1948 has refused |o 
appellant its application (and its full rights and opportuni- 
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ties as an applicant) for one of the television channels (in¬ 
cluding Channel No. 2) available for assignment in the San 
Francisco area, and, specifically, its application for Channel 
No. 2, or such other channel as the Commission’s order of 
May 13,1948 may have reserved for assignment to Don Lee. 

III. 

Specifications of Error 

The action of the Commission taken on May 13,1948, and 
affirmed on August 13, 1948, is erroneous, contrary to law, 
and arbitrary and capricious for each of the following 
reasons: 

1. It denies to appellant the full and fair hearing to 
which appellant is entitled under the Communications Act 
and the Commission’s Rules and Regulations, and attempts 
to substitute therefor a partial hearing in which at least one 
of the issues has been predetermined adversely to appellant 
and one of the otherwise available channels removed from 
the hearing. 

2. It is contrary to, and fails to give effect to the pro¬ 
visions of Section 309(a) of the Communications Act and 
Sections 1.373(b), 1.382, 1.385(e), 1.387(b)(3), and 1.390 
(a)(3) of the Commission’s Rules and Regulations. 

3. It violates the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

4. It refuses without hearing appellant’s application 
(and its full rights and opportunities as an applicant) for 
one of the television channels (including Channel No. 2) 
available for assignment in the San Francisco area, and, 
specifically, its application for Channel No. 2 or such other 
channel as the Commission’s order of May 13, 1948 may 
have reserved for assignment to Don Lee Broadcasting 
System. 

5. It arbitrarily, erroneously and capriciously reduces 
appellant’s opportunities to obtain a grant of its applica¬ 
tion for a television station in San Francisco. 
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6. It violates the rules established by the Supreme Court 
in Aslibacker Radio Corporation v. Federal Communica¬ 
tions Commission , 326 U. S. 327. 

7. It is erroneous, arbitrary and capricious because it is 
contrary to action taken by the Federal Communications 
Commission in other similar and identical cases. 

I 

i 

i 

i 
! 

I 

i 



Relief Requested 

j 


WHEREFORE, appellant prays an order of this Courts: 

1. Reversing and setting aside the order of the Federal 
Communications Commission hereinabove described, taken 
on May 13,1948; 

2. Remanding the case to the said Commission for pro¬ 
ceedings consistent with law; and 

3. For such other and further relief as may be just an4 
proper. 


Respectfully submitted, 

Edwin W. Pauley, R. H. Cham¬ 
berlain, V. E. Breeden and 
C. L. McCarthy, a partnership, 
d/b as TELEVISION CALI¬ 
FORNIA 


By 

By 


September 2,1948. 


/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 
Second Floor, Duryea Bldg., 
1101 Connecticut Ave., N. W* 
Washington 6, D. C. 

i 

Its Attorneys 

i 

i 
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Acknowledgment of Service 

Service of the foregoing 4 ‘Notice of Appeal from Deci¬ 
sion and Order of the Federal Communications Commis- 
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sion and Statement of Reasons Therefor” and receipt of a 
correct copy is hereby acknowledged this 2nd day of Sep¬ 
tember, 1948. 

FEDERAL COMMUNICATIONS COMMISSION 
By /s/ T. J. Slowie 

T. J. Slowie, Secretary 

Filed Sep 28 1948 Joseph W. Stewart, Clerk 

In The 

UNITED STATES COURT OF APPEALS 

for the 

DISTRICT OF COLUMBIA 
No. 10,004 

Edwin W. Pauley, et al 
a Partnership d/b as 
TELEVISION CALIFORNIA 

Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Appellee 

Notice of Intention to Intervene 

Comes now Thomas S. Lee Enterprises, Inc., d/b as Don 
Lee Broadcasting System (hereinafter sometimes referred 
to as “Don Lee”), by its attorneys, and pursuant to Sec¬ 
tion 402(d) of the Communications Act of 1934, as amended, 
47 U. S. C. § 402(d), tiles herewith its Notice of Intention 
to Intervene in the above-entitled proceeding. In support 
of this notice it is shown as follows: 

(1) Thomas S. Lee Enterprises, Inc., d/b as Don Lee 
Broadcasting System, a corporation duly organized pur¬ 
suant to the laws of the State of California, has an applica¬ 
tion pending before the Federal Communications Commis¬ 
sion for authority to construct a new television broadcast 
station at San Francisco, California, to operate on Tele¬ 
vision Channel No. 2. 
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(2) The interest of Don Lee in this appeal stems from 
the fact that the relief requested by appellant herein dir 
rectly affects the proceedings on the said television appli¬ 
cation of Don Lee before the Federal Communications Cornu 
mission in that: 

(a) The action of the Commission taken on May 13, 
1948, and affirmed on August 13, 1948, from which appel¬ 
lant has taken this appeal, removed Don Lee’s television 
application from the consolidated proceeding in which ap¬ 
pellant and several other applicants for television facilities 
in the San Francisco area were heard, which hearing 
started on May 24,1948. 

(b) The relief requested by appellant directly affects 

the status of Don Lee’s pending television application be¬ 
fore the Commission in that it seeks to have that applica¬ 
tion consolidated in the proceeding on appellant’s applica¬ 
tion. | 

(c) The relief requested by appellant would result ijn 
depriving Don Lee of the essential procedural due process 
to which it is entitled in the consideration of its television 
application. 

(d) The appeal taken herein is an attack on the pro¬ 
cedure which the Commission is following in the considera¬ 
tion of Don Lee’s pending application for television facili¬ 
ties in San Francisco, which is a matter in which Don Lee 
has a direct and vital interest. 

WHEREFORE, the premises considered, Thomas S. Lee 
Enterprises, Inc., d/b as Don Lee Broadcasting System, de¬ 
sires to intervene in this appeal as a person who would be 
aggrieved and whose interests would be adversely affected 
by a reversal or modification of the decision of the Commis¬ 
sion from which this appeal is taken. 

Respectfully submitted, 

THOMAS S. LEE ENTERPRISES, INQ. 
d/b as Don Lee Broadcasting System j 
By William J. Dempsey 

William J. Dempsey j 

i 

I 

! 

I 

i 

I 


I 

i 

I 
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By William C. Koplovitz 
William C. Koplovitz 
938 Bowen Building 
Washington, D. G. 

Its Attorney 

• • • • 

2 File No. B5-PCT-22 

Call letters New 

• • • • 

APPLICATION FOR TELEVISION BROADCAST 

STATION CONSTRUCTION PERMIT 1 

• • * • 

Received 

Oct 20 11:52 AM 1943 
License Division 

• • • • 

1. Name of applicant 2 Don Lee Broadcasting System 

• * • • 

69 File No. B5-PCT-151 

Call Letters New 

Federal Communications Commission 
Oct 4 1945 
Office of Secretary 

• • • • 

L Name of applicant 2 Television Productions Inc . 

1 If any information or documents which are already on file with the 
Commission are required to be filed with the application, proper refer¬ 
ence thereto may be made herein in lieu of refiling, together with a 
statement that there has been no change therein since date of filing 
thereof. 

2 If a corporation, state exact corporate name; if a partnership, state 
the names of all partners, and the name under which the partnership 
does business; in an unincorporated association, state the name of an 
executive officer, the office held by him, and the name of the association. 


I 


• • • * 

159 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

89142 

In re applications for Construction Permits for Televi! 
sion Broadcast Stations in San Francisco, California i 
HUGHES PRODUCTIONS, DIVISION OF HUGHES 
TOOL COMPANY, DOCKET NO. 6371, FILE NO. B5- 
PCT-18; DON LEE BROADCASTING SYSTEM^ 
DOCKET NO. 7281, FILE NO. B5-PCT-22; THE ASSO¬ 
CIATED BROADCASTERS, INC., DOCKET NO. 7282; 
FILE NO. B5-PCT-46; TELEVISION PRODUCTIONS; 
INC., DOCKET NO. 7283, FILE NO. B5-PCT-151; AMERL 
ICAN BROADCASTING CO., INC., DOCKET NO. 7284, 
FILE NO. B5-PCT-158; HEARST PUBLICATIONS, INC. 
DOCKET NO. 7285, FILE NO. B5-PCT-162; DOROTHY 
S. THACKREY, DOCKET NO. 7286, FILE NO. B5-PCTj- 
164. 


Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 1st day off 
February, 1946; 

The Commission having under consideration the above- 
entitled applications for construction permits for new tele¬ 
vision broadcast stations in the San Francisco, California, 
metropolitan area; 

The Commission also having under consideration its Oi*- 
der of July 7, 1942, designating for hearing (Docket 6371;) 
the above application of the Hughes Productions, Division 
of Hughes Tool Company (File No. B5-PCT-18); and 

Whereas the Commission in its Allocation Report of No¬ 
vember 21, 1945, indicated that a possible maximum of six 


i 

i 


i 
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metropolitan television channels might be available in the 
vicinity of San Francisco, California; 

160 IT IS ORDERED, That the Commission’s Order 
of July 7, 1942, designating the application of the 
Hughes Productions for hearing BE, AND IT IS HERE¬ 
BY, VACATED: and 

IT IS FURTHER ORDERED, That the above-entitled 
applications BE, AND THEY ARE HEREBY, designated 
for consolidated hearing upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which may 
be expected to receive service from the proposed station. 

4. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceedings should 
be granted. 

FEDERAL COMMUNICATIONS COMMISSION 

' T. J. Slowie 

Secretary 


(SEAL) 


161 Federal Communications Commission 
Feb 25 1946 Office of Secretary 

• * * • 


Notice of Appearance 

Comes now DON LEE BROADCASTING SYSTEM, 
through its attorneys, and files this appearance in conform¬ 
ity wdth Section 1.382(b) of the Commission’s Rules of 
Practice and Procedure, and states that it will appear and 
present evidence on the issues specified by the Commission 
in the Notice of Hearing on such date as may be fixed by the 



Commission for the consolidated hearing on the above-en¬ 
titled application and others named by the Commission ih 
the same proceeding. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 

Washington 5, D. C. 

By William C. Koplovitz 
William C. Koplovitz 

February 25,1946 

! 

• • « • 

i 

i 

166 Federal Communications Commission 

May 17 1946 Office of Secretary j 

i 

Petition for Leave to Amend 

I 

I 

Comes now Don Lee Broadcasting System, applicant ih 
the above-entitled proceedings, through its attorneys, and 
requests leave to amend its application in compliance witlli 
Commission notice of April 11, 1946. In support thereof 
petitioner shows: 

1. Petitioner’s application for commercial television 

station in San Francisco, California, was filed with the 
Commission on or about October 19, 1943. This applicaj- 
tion has been designated for hearing in consolidation with 
a number of other applications requesting new commercial 
television stations in 'San Francisco, and the hearing 
thereon is scheduled to be held in that city beginning July 
15,1946. j 

2. Petitioner is filing simultaneously herewith an amend¬ 
ment to Sections 3, and 9 through 25 inclusive of its appli¬ 
cation. This amendment specifies the proposed transmitted 
site atop Mt. Tamalpais, requests operation on Channel Nq. 
2, and otherwise completes the engineering details of thb 
application. 


i 




20 


3. The proposed amendment will occasion no change in 
the issues specified in connection with the consolidated hear¬ 
ing to be held upon the various applications. 

THEREFORE, Petitioner respectfully requests leave to 
amend the above-entitled application to include the changes 
in engineering data being submitted simultaneously here¬ 
with. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 

Washington 5, D. C. 

/s/ Harry J. Ockershausen 
By Harry J. Ockershausen 
May 17,1946 

i 


210 Order 

The Commission having under consideration a pe¬ 
tition filed May 17,1946, by Don Lee Broadcasting System, 
San Francisco, California, requesting leave to amend its 
application for television construction permit (File No. B5- 
PCT-22; Docket No. 7281), so as to supply complete engi¬ 
neering data; specify an exact transmitter site; specify op¬ 
eration on Channel No. 2; and to change Paragraphs 3 and 
9-25, inclusive, so as to show the complete engineering 
data; as more particularly appears from the amendment 
filed simultaneously with the petition; 

IT IS ORDERED, This 23rd day of May 1946, that the 
petition for leave to amend BE, AND IT IS HEREBY, 
GRANTED; and the said amendment filed simultaneously 
with the petition covering the matters hereinabove de¬ 
scribed BE, AND IT IS HEREBY, ACCEPTED. 

BY THE COMMISSION, C. J. Durr, Commissioner. 

/s/ T. J. Slowie 
T. J. Slo wie, 

Secretary. 
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i 


i 

i 

i 


i 

i 

213 Order 

The Commission having nnder consideration a pe r 
tition filed May 24, 1946, by Television Productions, Inc.|, 
San Francisco, California, requesting dismissal without 
prejudice of its application for television construction perl- 
mit (File No. B5-PCT-151; Docket No. 7283); 

IT IS ORDERED, This 31st day of May 1946, that the 
petition BE, AND IT IS HEREBY, GRANTED; and thq 
said application of Television Productions, Inc., San Fran 
cisco, California, for television construction permit (File 
No. B5-PCT-151; Docket No. 7283) BE, AND IT IS HEREr 
BY, DISMISSED WITHOUT PREJUDICE. i 

BY THE COMMISSION, C. J. Durr, Commissioner. 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary. 

• # • • 

I 

i 

215 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C., on the 26tli 
day of June, 1946; 

The Commission having under consideration its order 6i 
February 1,1946, designating the applications for televisioh 
stations in the San Francisco area for consolidated hearing; 

WHEREAS, the Commission in its Allocation Report of 
November 21, 1945, indicated that a possible maximum qf 
six metropolitan television channels might be available ip 
the vicinity of San Francisco, California; 

WHEREAS, on the first day of February, 1946, there 
were pending seven applications for television broadcast 
stations in the San Francisco area while presently there are 
but six applications pending for such stations; 

IT IS ORDERED that the Commission’s order of Febru¬ 
ary 1, 1946, designating the applications for television 

i 

i 

I 

I 
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broadcast stations in the San Francisco area for consoli¬ 
dated hearing BE, AND IT IS HEREBY, VACATED, 
AND THE CONSOLIDATED HEARING, CANCELLED. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie, 

Secretary. 

• # • * 

219 PUBLIC NOTICE 98382 September 30,1946. 

FEDERAL COMMUNICATIONS COMMISSION 

Status of Television Broadcast Applications 

The Federal Communications Commission today issued 
the following statement showing the status of applications 
pending for the construction of commercial television sta¬ 
tions. 

The table below shows the number of licensed commercial 
television stations, the number of construction permits au¬ 
thorized for such stations, and the number of applications 
pending for new commercial stations as of September 25, 
1946. The attachments list the licensees and permittees, 
and the applications pending for new stations in the respec¬ 
tive categories shown below. Experimental television sta¬ 


tions and applications therefor are not included. 

1. Licensed stations rendering broadcast service. 6 

(Attachment A) 

2. Outstanding construction permits authorizing new 

stations . 31 

(Attachment A) 

3. Applications designated for hearing and await¬ 
ing decision . 14 

(Attachment B) 

4. Applications pending disposition of hearings in re¬ 
lated cases . 11 


(Attachment C) 
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! 


5. Applications pending receipt of information re¬ 
quested by the Commission_ 10 

(Attachment D) 

6. Applications being processed _ 6 

-L 

I 

Total (licensees, construction permits, and pending 
applications) _ 78 

The attached lists have been checked as to their accuracy ; 
however, if any errors have appeared they should be called 
to the attention of the Commission by letter directed to the 
Secretary, attention of the Television Division. 

From time to time, similar notices will be released for thk 

_ . . • j 

information of TV applicants and others. This notice is 
being sent to all applicants for television facilities to ac¬ 
quaint them with the status of their respective applications. 
Applications being held for further information from thb 
applicants will be processed as the information is filed with 
the Commission. 

• * * * 

220 Attachment C 

! 

I 

APPLICATIONS BEING HELD UP PENDING THE 
DISPOSITION OF HEARINGS IN RELATED CASES 

i 

American Broadcasting Company B5-PCT-158 

San Francisco, California 

Don Lee Broadcasting System B5-PCT-2£ 

San Francisco, California 

Hughes Tool Company B5-PCT-18 

San Francisco, California 

Dorothy S. Thackrey B5-PCT-104 

San Francisco, California 

Maison Blanche Company B3-PCT-78 

New Orleans, Louisiana 

New England Theatres, Inc. Bl-PCT-140 

Boston, Massachusetts 

United Detroit Theatres Corporation B2-PCT-50 

Detroit, Michigan 


i 
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AHen B. DuMont Laboratories, Inc. 
Cincinnati, Ohio 

Allen B. DuMont Laboratories, Inc. 
Cleveland, Ohio 

Allen B. DuMont Laboratories, Inc. 
Pittsburgh, Pennsylvania 
Interstate Circuit, Inc. 

Dallas, Texas 

• • • • 


B2-PCT-163 

B2-PCT-161 

B2-PCT-139 

B3-PCT-94 


225 

File No. BPCT-225 
Call Letters NEW 
Federal Communication Commission 
Nov 26 1947 Office of Secretary 


1. Name of applicant 2 S . H. Patterson 


329 FEDERAL COMMUNICATIONS 

COMMISSION 
Washington 25, D. C. 

PUBLIC NOTICE 
14 3 12 
December 1,1947. 


TELEVISION BROADCAST STATION GRANTS 

AND APPLICANTS 

Fifty-four cities in 29 States are involved in current tele¬ 
vision broadcast authorizations and applications. 

A tabulation of television broadcast authorizations and 
applications as of December 1, 1947, shows 6 such stations 
licensed, 65 with construction permits (of which 11 are on 


2 If a corporation, state exact corporate name; if a partnership, state 
the names of all partners, and the name under which the partnership 
does business; if an unincorporated association, state the name of an 
executive officer, the office held by him, and the name of the association. 
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i 


i 


the air), and 43 applications pending (including 25 in hear- 

iBg)- _ | 

A list of grants and applications follows. Grouping is 
by State and city for convenient reference. An asterisk (•) 
denotes a licensed station; (CP) indicates a construction 
permit ; those operating under special temporary authority 
are represented by (CP-O), and (A) means applicant 
Those of the latter in hearing are shown with (A-H): j 


• • 


Call 

City and Applicant Letters 

CALIFORNIA 

• • • • 

Sam* Francisco 

(CP) American B/cg Co. 

Inc. KGO-TV 

(CP) Associated Broadcasters, 

Inc. KWIS 

(CP) The Chronicle Publishing 

Co. KCPR 

(A-H) Don Lee B/cg System 


• • 


Effective Peak j Antenna Ht 
Channel No. Power Radiated 1 Above averat 
Frequency Visual Aural j Terrain 


(me) 


(kw) 

(ft) 

• • 


• 

| • 

(7) 174-180 

5.4 

2.7 

I 

1 

1281 

I 

(5) 76- 82 

23.6 

12.6 

583 

! 

(4) 66- 72 
(2) 54- 60 

• • 

18-24 

19-2 

2281 

1 

| 


330 Received Dec 5 1947 3:45 p. m. 

Federal Communications Commission 
Mail & Files Section 
File No. BPCT-235 

Call Letters (KROW-TV) NEW requested 


• • • • 


i 

i 

i 


i 

* 

i 

i 


I 

i 


i 
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APPLICATION FOR NEW TELEVISION BROAD¬ 
CAST STATION CONSTRUCTION PERMIT 1 

• • • • 

1. Name of aplicant 2 KROW, Inc. 

402 Federal Communication Commission 

Jan 13 1948 Office of Secretary 

PETITION TO REINSTATE AND AMEND 
APPLICATION 

Television Productions, Inc., hereby petitions the Com¬ 
mission to reinstate the above-entitled application and to 
accept an amendment thereof. In support thereof peti¬ 
tioner states its interest and position as follows: 

1. Petitioner filed the above-entitled application with the 
Commission on October 4,1945. Thereafter, for good cause 
shown by the petitioner, the Commission dismissed said ap¬ 
plication without prejudice on May 31,1946. 

2. Petitioner now desires and is prepared to go forward 
with the prosecution of the aforesaid application as 
amended. Petitioner could prepare and file a new appli¬ 
cation for construction permit for a television station in 
San Francisco, California, but believes that a reinstate¬ 
ment of the above-entitled application and amendment 
thereof would be more practical and conducive to the order¬ 
ly presentation of the matter before the Commission. Ac¬ 
cordingly, petitioner hereby requests reinstatement of said 
application and amends the same to request Channel No. 9 


1 If any information or documents which are already on file with the 
Commission are required to be filed with the application, proper refer¬ 
ence thereto may be made herein in lieu of refiling, together with a 
statement that there has been no change therein since date of filing 
thereof. 

2 If a corporation, state exact corporate name; if a partnership, state 
the names of all partners, and the name under which the partnership 
does business; in an unincorporated association, state the name of an 
executive officer, the office held by him, and the name of the association. 
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in lieu of Channel No. 4. The amendment is filed simul^ 
taneously herewith. Subsequently, supplemental engineer! 
ing specifications will be filed with the Commission in order 
to meet all provisions of the Commission’s Rules and Stand* 
ards of Good Engineering Practice, and it is expected tha^ 
the same will be filed within two weeks of the date of filing 
this petition. 

WHEREFORE, THE PREMISES CONSIDERED, pe¬ 
titioner prays that the Commission grant the reinstatement 
of the above-entitled application and accept the amend¬ 
ment thereof filed simultaneously herewith. 

Respectfully submitted, 

Hogan & Hartson 
By: /s/ D. M. Patrick j 
Its Attorneys 
810 Colorado Building 
Washington, D. C. j 

B/c License 
List A-2 

• * # • 

i 

407 Order 

j 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 30th day of 
January, 1948; 

The Commission having under consideration a petition 
filed by the Television Productions, Inc. seeking reinstate¬ 
ment of its above-entitled application (File No. BPCT-15l|) 
for a construction permit for a television station at Safi 
Francisco, California, and also seeking to amend said aj>- 
plication to change the requested channel from No. 4 to No. 
9. | 

The Commission also having under consideration the ap¬ 
plications of Don Lee Broadcasting System (File NO. 
BPCT-22) and S. H. Patterson (File No. BPCT-225), eacjh 
seeking a construction permit for a television station it 

San Francisco and the application of KROW, Inc. (File Np. 

* 

i 


i 

i 
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BPCT-235) which seeks a construction permit for a tele¬ 
vision station at Oakland, California; and 
IT APPEARING, That each of the above-entitled appli¬ 
cations request unlimited time operation on a channel al¬ 
located to the San Francisco-Oakland metropolitan district 
under Section 3.606 of the Commission’s Rules and Regu¬ 
lations ; 

IT FURTHER APPEARING, That the above-entitled 
applications, including that of the Television Productions, 
Inc. exceed in number the unassigned television channels 
allocated to the San Francisco-Oakland metropolitan dis¬ 
trict under Section 3.606 of the Commission’s Rules and 
Regulations; 

408 IT FURTHER APPEARING, That an issue has 
been created as to whether the stock ownership and 
management interests of Paramount Pictures, Inc., in 
Allen B. DuMont Laboratories, Inc., New England Thea¬ 
tres, Inc., United Detroit Theatres Corporation, Balaban 
and Katz Corporation, Interstate Circuit, Inc. and Tele¬ 
vision Productions, Inc., constitutes control of said cor¬ 
porations under the provisions of Section 3.640 of the Com¬ 
mission’s Rules and Regulations; and 
IT FURTHER APPEARING, That Allen B. DuMont 
Laboratories, Inc., New England Theatres, Inc., United 
Detroit Theatres Corporation and Interstate Circuit, Inc. 
have filed applications for construction permits for tele¬ 
vision stations in various cities; that Allen B. DuMont 
Laboratories, Inc. has been granted a license for one tele¬ 
vision station and construction permits for two such sta¬ 
tions ; that Balaban and Katz Corporation has been granted 
a television station license, and Television Productions, 
Inc. has been granted a construction permit for a television 
station; and 

IT FURTHER APPEARING, That the applications of 
Allen B. DuMont Laboratories, Inc., New England Thea¬ 
tres, Inc., United Detroit Theatres Corporation, and Inter¬ 
state Circuit, Inc. were designated for consolidated hearing 
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on October 15,1947 with respect to issues numbers ‘‘5” and 
‘ ‘6” herein. | 

IT IS ORDERED, That the petition of the Television 
Productions, Inc. to reinstate its application for television 
station at San Francisco (File No. BPCT-151) and to 
amend the same by changing channel requested from No.; 4 
to No. 9 IS HEREBY GRANTED; 

IT IS FURTHER ORDERED, That pursuant to Section 
309(a) of the Communications Act of 1934, as amended, 
the above-entitled applications ARE DESIGNATED FQR 
HEARING IN A CONSOLIDATED PROCEEDING at! a 
time and place to be designated by subsequent order of tjhe 
Commission, upon the following issues: j 

1. To determine the legal, technical, financial and other 
qualifications of the applicants to construct and operate the 
proposed stations. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which mjay 
be expected to receive service from the proposed stations. 

4. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 

be granted. 

409 5. To determine the stock ownership and manage¬ 

ment interests of Paramount Pictures, Inc. in the 
following companies: Allen B. DuMont Laboratories, Ihc., 
New England Theaters, Inc., United Detroit Theaters Cor¬ 
poration, Balaban and Katz Corporation, Interstate Cir¬ 
cuit, Inc. and Television Productions, Inc. 

6. Whether, in the light of the evidence adduced at the 
hearing with respect to issue number “5”, a grant of the 
application of New England Theaters, Inc. (File No. BP(iT- 
140) would be consistent with Section 3.640 of the Commis¬ 
sion’s Rules and Regulations. 

IT IS FURTHER ORDERED, That the consolidated 
hearing on the above-entitled applications with respect to 
issues numbers “5” and “6” only is further consolidated 
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'with the hearing designated October 15, 1947 on the appli¬ 
cations of Allen B. DuMont Laboratories, Inc. (File Nos. 
BPCT-161 and BPCT-163), New England Theaters, Inc. 
(File No. BPCT-140), United Detroit Theaters Corpora¬ 
tion (File No. BPCT-50) and Interstate Circuit, Inc. (File 
No. BPCT-94) to be held on March 1, 1948 at 10 o’clock 
A. M. at Washington, D. C. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 
• • • • 

414 Federal Communications Commission 

Feb 17 1948 Office of Secretary 

• • * • 

APPEARANCE 

Don Lee Broadcasting System, applicant in Docket No. 
7281 herein, hereby files with the Commission its appear¬ 
ance in the above-entitled matters consolidated for hearing, 
as well as any others as may hereafter be included in said 
consolidated proceeding by the Commission, and gives no¬ 
tice that it will appear and present evidence on the issues 
specified in the notice of hearing thereon, on such date and 
place as may be fixed for hearing by the Commission. 

Respectfullv submitted, 

DON LEE BROADCASTING SYSTEM 

i 

By Dempsey and Koplovitz 
Its Attorneys 

By /s/ Harry J. Ockershausen 
February 17,1948 

• • • • 
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417 Federal Communication Commission 

Feb 18 1948 Office of Secretary 

j 

PETITION FOR RECONSIDERATION AND MODIFI¬ 
CATION OF ORDER RE-DESIGNATING APPLICA¬ 
TION FOR CONSOLIDATED HEARING AND FOR' 

OTHER RELIEF j 

Comes now THOMAS S. LEE ENTERPRISES, INC;, 
d/b as DON LEE BROADCASTING SYSTEM, applicant 
in the above-entitled proceeding, through it attorneys, and 
requests the Commission to reconsider its action of Jan¬ 
uary 30, 1948, re-designating Petitioner’s application fot 
consolidated hearing, and upon such reconsideration eithe^r 
conditionally grant said application or retain it in a head¬ 
ing status with the protection afforded by Section 1.387(bj) 
(3) of the Commission’s Rules and Regulations, as herein¬ 
after more particularly set out. In support thereof, Peti¬ 
tioner shows as follows: 

1. Petitioner’s application for a new commercial televi¬ 
sion station in San Francisco, California, was filed with 
the Commission on or about October 19,1943. On or aboijt 
February 1, 1946, this application was designated for heat¬ 
ing in consolidation with a number of other applications 
requesting new commercial television facilities in San Fran¬ 
cisco. The Commission’s notice of hearing indicated that 
a possible maximum of six metropolitan television channels 
would be available for assignment in the vicinity of San 
Francisco*, and as the then number of applications ex¬ 
ceeded the number of channels all were designated for 
hearing to determine on a comparative basis which, if any, 
of the applications should be granted. The hearing on tlie 
applications was originally scheduled to be held in San 
Francisco beginning July 15,1946. 


* In the allocation Report issued by the Commission on November 29, 
1945, it was indicated that six television channels would be available for 
assignment in the San Francisco-Oakland, California area. This alloca¬ 
tion plan has not been changed. 


i 
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418 2. On or about May 17, 1946, prior to hearing date, 

Petitioner amended its application so as to furnish 
complete engineering information and data in compliance 
with the Commission’s policy announcement of April 11, 
1946. The application has since that time been complete in 
every detail and has met every requirement for a grant 
under Section 308 of the Communications Act of 1934, as 
amended. 

3. Prior to the date of hearing on or about June 26, 
1946, one of the original seven applicants having withdrawn 
its application, the Commission determined that inasmuch 
as there were but six applications pending for six channels 
a hearing was unnecessary, and thereupon vacated the order 
calling for a consolidated hearing on the then pending ap¬ 
plications. 

4. Subsequent to the cancellation of the aforementioned 
consolidated hearing, the Commission on July 18, 1946, 
granted the application of the Chronicle Publishing Com¬ 
pany (File No. BPCT-170) and on October 17,1946, the ap¬ 
plication of the Associated Broadcasters, Inc. (File No. 
BPCT-46) was granted. Upon motion of the parties, the 
Co mmi ssion, on December 17, 1946, dismissed without pre¬ 
judice the application of Hughes Productions (File No. 
BPCT-18) and Dorothy S. Thackerv (File No. BPCT-164). 
On January 9, 1947, the Commission granted the applica¬ 
tion of the American Broadcasting Company, Inc. (File 
No. BPCT-158) which left Petitioner’s application the only 
pending television application for San Francisco. 

5. After Petitioner’s San Francisco television applica¬ 
tion had been designated for hearing, and while it was 
scheduled for hearing on July 15,1946, the Commission, on 
its own motion, instituted a proceeding against Petitioner, 
involving certain network practices, and called for the filing 
by Petitioner of renewal applications for its AM and FM 
stations. These renewal applications were designated for 
hearing and the hearing was held in Los Angeles in Janu¬ 
ary, 1947. 
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6. By the time the hearing on Petitioner’s AM and FJ^ 
renewal applications took place, all the San Francisco tele¬ 
vision applications, except Petitioner’s, had either been dis¬ 
missed or granted. The hearing on the renewal applica¬ 
tions was concluded in January, 1947. At that time, 

419 there were three television channels available for San 

I 

Francisco, and Petitioner’s application was the only 
pending application. More than nine months elapsed after 
that hearing was closed before a new San Francisco tele¬ 
vision application was filed. During that nine month pef 
riod, no formal action was taken on Petitioner’s San Fran¬ 
cisco application. In substance and effect, however, the 
Commission had, on its own motion, but without issuing any 
formal order, consolidated Petitioner’s San Francisco tele¬ 
vision application with the proceeding on its renewal ap¬ 
plications. 

7. In the past three months, three new applications have 
been filed for television stations in the San Francisco-Oak- 
land, California area, these being: S. H. Patterson (File 
No. BPCT-225, filed November, 1947); KROW, Inc., apply¬ 
ing for facilities in Oakland (File No. BPCT-235, applica¬ 
tion filed in December, 1947); Television Productions, Inq. 
(File No. BPCT-151 filed in January, 1948, as request for 
reinstatement of an application which it had withdrawn in 
1946). On January 30, 1948, the Commission entered ai 
order designating these three applications and that of Peti¬ 
tioner for consolidated hearing. 

8. It is Petitioner’s contention that its pending applica¬ 
tion for television station in San Francisco is in an entirely 
different status than that of the other three pending appli¬ 
cations. Petitioner’s application has been consolidated 
facto with the proceedings on its renewal applications. The 
Commission will not, it is submitted, dispute the fact that 
it has held up action on Petitioner’s San Francisco teleu 
vision application pending the outcome of the hearing on 
its renewal applications. There was, and is, no way that 
the Petitioner could possibly speed up action of those apL 
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plications. Petitioner is not here contending that the Com¬ 
mission acted improperly in tieing up its San Francisco 
television application with the proceedings on its renewal 
applications, but does contend that it is patently unfair and 
unjust for the Commission to consolidate Petitioner’s San 
Francisco television application with its renewal applica¬ 
tions for one purpose, and consider the same application as 
unrelated and independent for other purposes. Petitioner 
has suffered all the consequences of consolidation of 
420 its San Francisco television application with its re¬ 
newal applications. It has had to stand by and watch 
other applicants, latecomers to television as compared to 
Petitioner, receive construction permits for stations in San 
Francisco. Now the Commission is ignoring completely the 
fact that Petitioner’s pending application has been on file 
since 1943, that it has been complete and in shape for a 
grant for almost two years, that the Commission has been 
holding up action on said application during those two 
years pending a determination of a proceeding which was 
concluded more than a year ago, and is treating Petitioner 
in exactly the same way as if it had filed its application in 
1948 and as if there had never been a proceeding involving 
its renewal applications. 

9. The Commission order of January 30, 1948, re-desig¬ 
nating Petitioner’s application for hearing, totally ignores 
the equities which Petitioner has, by virtue of the Com¬ 
mission’s determination to consider its San Francisco tele¬ 
vision application as tied in with its renewal applications. 
The history of the proceedings as outlined above shows 
that when Petitioner’s application was previously removed 
from the hearing docket, the Commission in substance con¬ 
solidated that application with the pending proceedings on 
Petitioner’s AM and FM renewal applications. That such 
was the action of the Commission in its treatment of this 
application is witnessed by its treatment of other applica¬ 
tions for television facilities which have been filed in the 
interim. The minutes of the Commission reveal that it has 
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been acting on applications for television facilities in many| 
cases within a month after it has announced that the ap-j 
plications were accepted for filing. Indeed the order ofj 
designation in the instant proceeding coming within a mat¬ 
ter of days after Television Productions, Inc. filed its pe-| 
tition for reinstatement reveals the speed with which thei 
Commission has processed television applications. 

10. The inequity of the situation in which Petitioner now| 
finds itself cannot be more clearly illustrated than in cir-i 
eumstances found in these very proceedings. For example,! 
the reinstatement of the Television Products, Inc. applica-i 
tion, pursuant to petition filed with the Commission on 
January 20, 1948, was the weight thrown upon the scaled 
which brought about the January 30th order. Tele- 1 
421 vision Products, Inc. first filed its application in Oc¬ 
tober, 1945, two years after Petitioner. It was one 
of the applications designated for hearing in the 1946 pro¬ 
ceedings and withdrew, without prejudice, in May, 1946^ 
prior to the scheduled hearing. During the nearly two 
years interim, Television Products, Inc. evidenced no in4 
terest in a television station in San Francisco. The same 
can be said for the other two pending applicants. Mean4 
while, Petitioner, even though it has always wanted to go 
ahead with its application all during these years, has been 
kept in a state of suspended animation by the action of the 
Commission in consolidating its application with the rej 
newal applications and its failure to take any action on 
those applications. Now Petitioner finds, by the Com¬ 
mission’s latest action, that it is in no better position than 
Television Products, Inc., who withdrew from the picture 
two years ago. Moreover, it does not even have any ad+ 
vantage over two other applicants who did not decide td 
apply for facilities until two or three months ago. The 
Commission is well aware of the fact that, under its rule$ 
of practice and procedure, substantial equities are created 
by diligence in filing and prosecuting applications. Stated 
otherwise, the rules of the Commission which appear to re- 
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late only to procedural matters frequently affect important 
substantive rights. By holding up action on applications, 
the Co mm ission can in many cases seriously damage appli¬ 
cants, subject them to costly hearings, delay the immediate 
grant of these applications, and otherwise thwart the plans 
and programs of applicants. In the instant case, it is sub¬ 
mitted, all of these results will occur to Petitioner if it is 
required to participate in a consolidated hearing before 
action is taken on its San Francisco television application. 
Applicant has been ready, willing and able to construct and 
operate a television station in San Francisco since 1943 
and for approximately 2 years has had on file with the 
Commission an application meeting every requirement, 
technical and otherwise, for an immediate grant. The Com¬ 
mission’s rules and policies are designed to protect the 
diligent, and afford to applicants who are first in time in 
the filing and prosecution of their application, protection 
from repetitious comparative hearings with new applicants 
who prefer to wait before filing their applications until 
some else has pioneered the field. 

422 11. From the time when the original consolidated 

hearing cn the applications for television facilities 
was cancelled in June of 1946, until January 30,194S, when 
the present order of designation for hearing was entered, 
no formal action whatsoever was taken on Petitioner’s ap¬ 
plication, despite the fact that Petitioner had done every¬ 
thing required of an applicant to obtain a grant of a tele¬ 
vision station in San Francisco. If the Commission had 
found that this application was not complete, it was em¬ 
powered by the Congressional mandate contained in Sec¬ 
tion 308(b) of the Communications Act to request of the 
applicant any further information that it deemed necessary. 
There is no gainsaying the fact that the Commission, under 
the requirements of the legislation that created it, must 
process and act on applications for radio broadcast facili¬ 
ties (including television), and that it was its duty to act 
on Petitioner’s application in the same manner as it acts 
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on all other applications of the same nature. By granting 
all of the applications which were pending along with Petit 
tioner’s, and at the same time leaving Petitioner’s applicat 
tion in a pending status, the Commission must have either 
considered this application to be a part of the proceeding^ 
on its renewal applications, or else the Commission’s sif 
lence and refusal to act on this application must be cont 
sidered as a denial of the due process which Section 309(a) 
of the Communications Act requires. To hold up action oil 
Petitioner’s application after it was in proper form for a 
grant, and then to force Petitioner into a consolidated heap¬ 
ing with applications filed almost two years later, is a denial 
to Petitioner of the even-handed justice which it is incund- 
bent upon Administrative agencies to dispense. 

12. The requirements of the Administrative Procedure 
Act (5 U. S. C. SS 1001, et seq.) make it mandatory for the 
Commission to expeditiously process applications for li¬ 
censes. Had the Commission not considered that action 
on Petitioner’s application, which is in all respects adequate 
and complete and in conformity with all Commission re¬ 
quirements, was dependent on the decision to be rendered 
in the renewal hearings, then the Commission would tje 
guilty of an abject dereliction of its duty under the require¬ 
ments of that Act. 

423 13. The relief requested herein by Petitioner 

would not be precluded by the decision of the Su¬ 
preme Court in the AsJubacker case (326 U. S. 327). In tlie 
Aslibacker case the Supreme Court held “that where tw[o 
bona fide applications are mutually exclusive, the grant of 
one, without a hearing to both, deprives the loser of the 
opportunity which Congress chose to give him.” (3?6 
U. S. at p. 333). Stated in a different way, this means 
that the Commission cannot grant an application whete 
that in effect would require the denial of another pend¬ 
ing mutually exclusive application without first affording 
both an opportunity to be heard. Mutually exclusive 
applications within the meaning of the Ashbadzer deci- 
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sion are those in which a grant of one application would 
involve the denial of the other. If the Commission grants 
the relief requested by Petitioner herein, it would not, 
by such action, be denying any of the other three appli¬ 
cations now pending for television facilities in San Fran¬ 
cisco. Since there are now four applicants for television 
stations in San Francisco, and there are only three avail¬ 
able channels, one applicant will have to be denied. If 
the Commission grants the relief herein requested, there 
will, still only be one more applicant than available channels. 
In either case, one applicant will have to be denied. It is 
true that by removing Petitioner from the comparative 
hearing with the other three applicants, and reducing the 
number of channels involved in the hearing from three to 
two, each of the other applicants has a lesser mathematical 
chance of success, but this is offset by the elimination of 
one competitive application, and, in any event, would not 
deprive any of them of a fair opportunity to obtain a grant. 
Moreover, the Aslnbacker case does not preclude the Com¬ 
mission from recognizing and affording protection to an 
applicant by reason of its earlier filing and treatment by 
the Commission. 

14. It is a matter of public record that Petitioner’s San 
Francisco television application was filed in 1943, desig¬ 
nated for hearing in February, 1946, scheduled to be heard 
in July, 1946, removed from that hearing in June, 1946, 
and it is not open to dispute that since June, 1946, Peti¬ 
tioner’s application has been consolidated with the pro¬ 
ceedings on its renewal applications which were heard 
in January, 1947. The removal of Petitioner from 
424 the consolidated hearing scheduled by the Commis¬ 
sion’s January 30, 1948 order, would not be grant¬ 
ing Petitioner any new or different status from that which 
it had prior to the adoption of that order. The inclusion 
of its application in the new consolidated hearing works 
an injustice on Petitioner, but the removal of its applica¬ 
tion from that hearing will merely be consistent with the 
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treatment which the Commission has heretofore accorded 
Petitioner, and would not violate any rights of the other 
parties to that hearing. 

16. It is submitted that the relief requested herein is 
necessary to insure that Petitioner’s interests are not seri¬ 
ously jeopardized by a course of conduct adopted by the 
Commission with respect to its San Francisco television 
application over which the Petitioner could have no control. 

WHEREFORE, The premises considered, it is respect¬ 
fully prayed that — 

1. The order adopted by the Commission on January 
30, 1948, be amended so as to remove Petitioner’s appli¬ 
cation from the consolidated hearing specified therein, and 

2. Petitioner’s San Francisco television application be 

(a) granted, subject to the action taken by the Commis¬ 
sion on Petitioner’s applications for renewal of licenses 
for its AM and FM stations, or 

(b) formally consolidated with Petitioner’s renewal ap¬ 

plications and kept in a hearing status consistent with Sec¬ 
tion 1.387. | 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By: DEMPSEY AND KOPLOVITZ j 
Its Attorneys 

By: /s/ William C. Koplovitz 
William C. Koplovitz 

February 18,1948 

• * * ♦ 

428 Memorandum Opinion and Order 

The Commission has under consideration a “Peti¬ 
tion for Special Relief’’filed January 20,1948, by the Tele¬ 
vision Productions, Inc., one of the above named applicant^, 
which requests that applications pending for extension pf 
completion dates filed by holders of construction permits 
for television stations at San Francisco, California, wlio 
have not substantially completed construction, be desig- 
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nated for consolidated hearing with the other applications 
pending for unassigned channels allocated to the San Fran- 
cisco-Oakland, California metropolitan district. 

Under Section 3.606 of the Commission’s Rules and Regu¬ 
lations there are six channels allocated to the San Fran- 
cisco-Oakland metropolitan district. The Commission has 
granted construction permits for three San Francisco sta¬ 
tions. Thus, there remain three unassigned television chan¬ 
nels in the San Francisco-Oakland metropolitan district. 
Including application of petitioner, there are pending four 
applications for the three unassigned television channels. 
These applications have been designated for hearing in a 
consolidated hearing. 

One of the construction permit holders, namely, Associ¬ 
ated Broadcasters, Inc. (File No. BPCT-147) has pending 
an application for extension of time to complete construo 
tion. Petitioner contends there has been delay on the part 
of the holders of construction permits for San Francisco 
stations, and that a grant without hearing of an application 
to extend completion date filed by any one of these construc¬ 
tion permit holders for San Francisco is contrary to Sec¬ 
tion 319(b) of the Communications Act, as amended, and 
tantamount to denial of due process of law with respect to 
the petitioner’s pending application for a San Francisco 
station and other applicants similarly situated — citing 
the decision of the U. S. Supreme Court in the case of 
Ashbacker Radio Company vs. FCC 326 U. S. 327, 
333. 

429 In brief, the petitioner’s position is, that the Asso¬ 
ciated Broadcasters, Inc. application for extension 
of time to complete construction should be heard with the 
other pending applications for construction permits for 
San Francisco stations which were designated for hearing 
in a consolidated proceeding on November 4, 1947. The 
Commission feels that an application for extension of time 
in which to complete construction under an authorized con¬ 
struction permit is not similar to an application for a new 
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construction permit and for this reason the Ashbacker 
decision does not apply. In other words, the Commission’s 
action in extending completion date is not comparable to 
granting a new application for a construction permit, and 
the petitioner herein cannot claim that all the applicants 
having applications pending for San Francisco stations are 
entitled to a comparative hearing with the Associated 
Broadcasters, Inc. application for extension of time to 
complete construction. (Cf. ‘ ‘ Memorandum and Order 9 9 of 
the Commission. In re Application of Bremer Broadcast¬ 
ing Corporation, File No. BMPH-261, released November 
4,1947.) 

Accordingly, IT IS ORDERED, this 20th day of Febru¬ 
ary, 1948, that the petition of the Television Productions, 
Inc., BE, AND IT IS HEREBY, DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

(SEAL) 

/s/ T. J. Slowie 
T. J. Slowie 
Secretary 

• • • * 

i 

430 Federal Communication Commission 

Feb 24 1948 Office of Secretary 

i 

_ . I 

Opposition of S. H. Patterson to Petition of Don L^e 

Broadcasting System for Reconsideration and Modifi¬ 
cation of Order Designating Application for Consoli¬ 
dated Hearing. 

S. H. Patterson, by its attorneys, hereby opposes the 
petition of Don Lee Broadcasting System for Reconsidera¬ 
tion and Modification of Order Redesignating Application 
for Consolidated Hearing, and upon such reconsideration 
either conditionally to grant said application or retain it ip 
a hearing status. In support whereof Respondent states 
as follows: 
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1. Petitioner’s request is based entirely upon the fact 
that the Commission held in a pending status the applica¬ 
tion of petitioner for a television station in San Francisco 
from June, 1946, when it was removed from a hearing 
status along with all other similarly pending applications 
until January 30, 194S, when it was designated for consoli¬ 
dated hearing with other applications then pending for San 
Francisco television stations. 

2. During this one and one-half year period no formal 
action was taken by the Commission upon petitioner’s ap¬ 
plication. Notwithstanding that fact, however, petitioner 
claims that its application was in substance and effect con¬ 
solidated for hearing with formal proceedings which the 
Commission instituted in 1946 respecting the renewal appli¬ 
cations of petitioner for AM and FM stations, hear- 

431 ings on which were concluded in January, 1947. 

Petitioner goes further and states that this claim is 
“not open to dispute” (see paragraph 14). 

3. There is no foundation whatever for the claim that 
this particular application of petitioner was consolidated 
for hearing with the AM and FM renewal applications. 
Certainly, as admitted by petitioner, there has never been 
any order by the Commission to that effect (see paragraph 
6) and respondent knows of no way under the Commission’s 
rules that an application can be designated for hearing 
except by order published in the Federal Register with at¬ 
tendant opportunities for interested parties to intervene 
and submit evidence and for persons desiring to file appli¬ 
cations for the same facilities to be heard at the same time 
in a competitive hearing (see, for example, Section 1.724). 
Moreover, so far as Respondent knows, the Commission 
never considered petitioner’s television application to be in 
issue at the AM and FM renewal applications hearing and 
so far as Respondent knows, no evidence respecting the 
television application was admitted into the record of those 
proceedings. Even if it be true, as petitioner claims, that 
its television application was held pending because the AM 


and FM renewal proceedings were in progress, it is falla¬ 
cious to conclude therefrom that the television application 
was in a hearing status for the reasons aforesaid. More^ 
over, there were no doubt other reasons, unrelated to the 
AM and FM renewal proceeding, which the Commission 
considered in holding up action on the television applica^ 
tion. 

4. Petitioner states also that its pending application has 
been “ complete and in shape for a grant for almost twp 
years” (see paragraph 8) but it gives no facts to support 
this conclusion and Respondent does not believe that the 
conclusion is correct; if it were, the Commission would hav^ 
granted the application within such a period of time. But 
assuming petitioner to be correct in that respect (for the 
purposes of this pleading,) nevertheless the petition is 
wholly without merit for the reasons hereinafter stated. 

5. There is ample remedy under the Commission’s rule£ 
for applicants to obtain relief from inaction on the part of 

the Commission or from unreasonable delays in the 
432 processing of applications. Such a remedy is availr 

able, for example, under Section 1.721 of the Com¬ 
mission’s rules. Failing that, the action of mandamuS 
would be available to force the Commission to perform 
those acts that are required to be performed under the 
statute. If, as petitioner contends, the Commission had be^ 
fore it for a period of two years an application which was 
complete in every respect and which could have been acted 
upon and if, during that time, the Commission failed to take 
such action, then the fault is in the petitioner for not rel 
questing such action according to the procedures availably 
to it. But petitioner failed utterly to exercise the remedy 
available to it and having failed to do so has slept on its 
rights and at this late date is barred by laches from the 
action which it now seeks. 

6. Petitioner’s interpretation of the AsKbacker cash 
(326 U. S. 327) is somewhat strained. The grant of any of 
the pending San Francisco television applications will, to 
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that extent, deprive the remaining applicants of the oppor¬ 
tunity which Congress intended they should have in a com¬ 
petitive hearing. Under petitioner’s reasoning, the Com¬ 
mission could grant without a hearing all but two of the 
pending applications and require those two to go to hearing 
to determine which of the two would get the one remaining 
channel. Obviously, this is contrary to the intent of Con¬ 
gress and the holding of the Supreme Court in the Ash- 
backer case. 

WHEREFORE, Respondent requests the Commission to 
deny the petition. 

Respectfully submitted, 

S. H. Patterson 
By: /s/ Reed T. Rollo 
Reed T. Rollo 

By: /s/ Kelley E. Griffith 
Kelley E. Griffith 
Its Attorneys 

Kirkland, Fleming, Green, 

Martin & Ellis 
914 National Press Building 
Washington 4, D. C. 

February 24,1948. 

• • • • 

440 Federal Communication Commission 

Mar 5 1948 Office of Secretary 

Reply to Opposition of S. H. Patterson 

On February 17, 1948, THOMAS S. LEE ENTER¬ 
PRISES, INC. d/b as DON LEE BROADCASTING SYS¬ 
TEM, filed a Petition for Reconsideration and Modification 
of Order Designating Application for Consolidated Hear¬ 
ing and for Other Relief. On February 25, 1948, S. H. 
PATTERSON filed an Opposition to said petition. No op¬ 
position has been filed by either of the other two applicants, 
Television Productions, Inc. or KROW, Inc., whose appli- 
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cations were also designated for consolidated hearing. At j 
this date it is reasonable to assume that these applicants do j 
not intend to oppose the granting of the instant petition, i 

S. H. Patterson grounds his opposition to the granting of ! 
the petition on two contentions: (1) that the Commission’s j 
failure heretofore to publish an order formally consoli- j 
dating petitioner’s application for television station in San ! 
Francisco with the proceedings on petitioner’s renewal of 
license and other pending applications (Dccket No. 7398 ! 
et al) precludes it from doing so now; and (2) on the j 
ground that petitioner has been guilty of laches in not j 
having instituted mandamus or other proceedings to re- j 
quire the Commission to act upon its television application ] 
prior to the filing of the instant petition. 

S. H. Patterson’s first contention is based upon the j 
wholly gratuitous statement: 

“Moreover, there were no doubt other reasons, unrelated j 
to the AM and FM renewal proceeding, which the Commis- j 
sion considered in holding up action on the television appli¬ 
cation.” 

It is, of course, unnecessary to demonstrate to this Commis-j 
sion that the contrary is true. It may not be amiss, how-j 
ever, to point out that S. H. Patterson knew, or should have 
konwn, from the published records of the Commission atj 
the time his application was filed in November, 1947, that! 
for purposes of furthe raction the Commission had consoli-! 
dated petitioner’s San Francisco television application with! 
the proceedings in Docket No. 7398, et al , notwithstanding! 
that the Commission had published no order specifically] 
citing that fact. 

441 The Commission in Public Notice 98382 on Sep¬ 
tember 30, 1946 officially announced the status of 
petitioner’s San Francisco television application as “being 
help up pending the disposition of hearings in related 
cases”. At that time there were hearings scheduled ofi 
petitioner’s applications for FM construction permit fo? 
San Francisco, television construction permit for Los An!- 
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geles and renewal of license (Docket No. 7398, et al). All 
of these matters are now awaiting decision after hearings 
held more than one year ago. The Commission on Decem¬ 
ber 1, 1947 by Public Notice 14312 listed petitioner’s San 
Francisco television application as (A-H), which symbol is 
stated in the Public Notice to mean the application is in 
hearing. This notice, released shortly after the filing of 
the Patterson application antedates by over a month the 
pendency of applications in excess of the number of avail¬ 
able channels for the San Francisco area. 

The Commission’s action of June 1946 in cancelling the 
hearing on petitioner’s San Francisco television applica¬ 
tion was clear notice that the Commission did not deem it 
necessary or appropriate to hold a hearing on that applica¬ 
tion on any issue relating to that application. It is 
equally clear, however, that the Commission conceived that 
the determination of the issues raised in Docket No. 7398, 
et al, did have a bearing upon the granting or denial of 
petitioner’s television application in San Francisco. No 
more effective evidence of this can be asked than the Com¬ 
mission ’s action in connection with petitioner’s application 
for television station in Los Angeles. That application, 
much like the San Francisco application, vras designated 
for hearing because there were more applicants for Los 
Angeles television channels than there were available chan¬ 
nels. Unlike the San Francisco situation, the Commission’s 
action in designating the Los Angeles applications for con¬ 
solidated hearing did not result in the withdrawing of 
enough applications to reduce the number of applicants 
sufficiently to make channels available for all prior to the 
date set for the hearing. Subsequent to the holding of the 
hearing, however, certain applicants withdrew and there 
were sufficient channels available to permit the granting 
of all the remaining applicants. Notwithstanding that all 
of the applicants, except petitioner, received construction 
permits over a year ago, final action on petitioner’s appli¬ 
cation in Los Angeles has been held up by the Commission 
pending decision in Docket No. 7398, et al. The presiding 
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officer in that proceeding at the hearing made it clear thait 
petitioner’s Los Angeles application would be con- 
442 tingent on the outcome in Docket 7398, et al, and took 
action designed to insure that the record in the LoC 
Angeles television proceedings would reflect that action, 
notwithstanding that the issues in Docket No. 7398, et al, 
were not treated as being formally in issue in the television 
proceeding so as to permit or require a record to be made 
upon the television proceedings. It is clear, therefore, that 
factually petitioner’s application for television in Lcs An¬ 
geles was consolidated with the proceeding in Docket No. 
7398, et al, notwithstanding that the Commission has nevqr 
published in that case either, a specific order reciting that 
fact. 

It is and has been obvious to the world from the Com¬ 
mission’s action in consolidating all of petitioner’s renewal 
of license applications in San Francisco, Santa Barbara, 
San Diego and Los Angeles, its FM station in Los AngeleS, 
its application for construction permit to increase pow^r 
of its station in San Diego, its application for construction 
permit for FM station in San Francisco, by formal orddr 
for hearing (notwithstanding that the issue in the hearing 
did not relate to the operation of any single one of the 
stations whose license renewals were involved nor the con¬ 
struction nor the operation of its proposed FM station iji 
San Francisco, nor the construction involved in improving 
the facilities of its San Diego station, nor to the construc¬ 
tion or operation of its proposed television station in Lqs 
Angeles) that the Commission deemed the qualifications qf 
petitioner to operate AM, FM or television stations in any 
location were involved in the proceedings in Docket No. 
7398, et al, which proceedings related solely to petitioner’s 
relationships with its network affiliates. It is and has beqn 
equally obvious since long before the date of the filing of 
S. H. Patterson’s application in November, 1947, from the 
fact of the Commission’s removing petitioner’s television 
application from a hearing status and from its failure io 
specify any issues to be met by petitioner, that the only 
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reason for the Commission’s failure to grant said applica¬ 
tion was the fact that it had been consolidated with the 
proceedings in Docket No. 7398, et al. 

In the light of the above facts, it is clear that any man¬ 
damus action instituted by petitioner to obtain Commission 
action on its San Francisco television application would 
have been unsuccessful, since a mere recital of the above 
facts would disclose that the application had been consoli¬ 
dated with the proceedings in Docket No. 7398, et al, and 
that action upon it would have to await disposition of those 
proceedings. No action, therefore, was open to petitioner, 
nor was any required to be taken by petitioner in connection 
with its San Francisco television application until the 
Commission entered its order of January 30th, 1948, des¬ 
ignating petitioner’s application for consolidated hearing. 
Petitioner, having filed the instant petition within twenty 
days from the date of that action, was obviously not guilty 
of laches. 

S. H. Patterson’s claim of legal right to have his appli¬ 
cation considered on a comparative basis with petitioner’s 
is based solely upon an absurd construction of the Ash- 
bacJcer case. His application specifies Channel 9. Peti¬ 
tioner’s application specifies Channel 2. At the time of the 
filing of Patterson’s application, petitioner’s was the only 
application pending for a television station in San Fran¬ 
cisco. Channels 9 and 11, allocated for use in that area, 
were open. It is clear, therefore, that no conflict of any 
kind was involved between petitioner’s application and the 
Patterson application at the time of the filing of the latter. 
KROW filed its application for television station in Oak¬ 
land, specifying Channel 11 in December, 1947, a month 
following the filing of the Patterson application. No con¬ 
flict of any kind existed between these three applications 
and obviously none of the applicants was at that time en¬ 
titled to have his application considered on a comparative 
basis. 

The reinstatement of the Television Productions Inc. 
application, specifying Channel 9 in January, 1948, intro- 
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duced the first element of conflict since that application 
and the Patterson application are mutually exclusive. Con¬ 
ceding that Patterson and Television Productions, Incl 
would each, under the AsKbadker case, be entitled to insist 
upon a comparative hearing on their mutually exclusive 
applications; neither of them acquire any right under that 
case to insist upon a comparative consideration of theiir 
applications with petitioner’s application and the KROW 
application, the granting of either or both of which would 
not only not exclude the granting of the facilities requested 
in the Patterson and Television Productions Inc. applica¬ 
tions but would in no wise effect any proposal for operation 
on Channel 9. 

It may be further conceded for the purpose of this argu T 
ment that the Commission has power to require applicants 
for television stations in the same city, in cases where thS 
number of applications exceeds the number of available 
channels to submit to a comparative consideration, notwithi 
standing some of them request non conflicting facilities^ 
despite the provisions of Section 319 of the Communica¬ 
tions Act requiring specification of frequencies to be used 
in applications for construction permit. It does not 
444 follow, however, from the fact that the Commissioh 
in its discretion may take such action that any of the 
applicants have any statutory right to require the Commis¬ 
sion to follow this procedure. The power of the Commis} 
sion to consolidate non-conflicting applications for facilities 
in the same city for hearing with conflicting applications 
for the same facilities in that city to whatever extent it 
exists is clearly not grounded in the existence of any right 
on the part of any of such applicants to a comparative coni 
sideration with others requesting non-conflicting facilities^ 
and nothing in the AsKbadker case gives the slightest sup+ 
port to a contrary conclusion. It is clear therefore that no 
right of S. H. Patterson will be invaded by the granting of 
the relief requested in the instant petition. 

S. H. Patterson has suggested no reason why, in the cir¬ 
cumstances shown above, it was necessary for the Commis- 
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sion to publish any order reciting the fact that it had con¬ 
solidated petitioner’s San Francisco television application 
with the proceedings in Docket No. 7398, et al. Clearly the 
Commission’s public records gave adequate notice that 
there had been a factual consolidation. Moreover, S. H. 
Patterson does not suggest any reason why, if a formal 
order is necessary, the Commission may not now enter such 
an order, nunc pro tunc , as of the date the Commission con¬ 
cluded that the determination of the issues in Docket No. 
7398, et al , was a necessary prerequisite to the granting of 
any application filed by petitioner for the construction or 
operation of any AM, FM or television station. Petitioner 
does not know specifically what date this would be but pre¬ 
sumably it would be not later than May, 1946, when the 
Commission directed petitioner to file renewal applications 
for certain of its stations in order that they might be con¬ 
solidated for hearing in Docket No. 7398 et al. Manifestly 
the equities involved require that such action be taken. 

WHEREFORE, The premises considered, it is respect¬ 
fully prayed that: 

1. The order adopted by the Commission on January 30, 
1948, be amended so as to remove Petitioner’s application 
from the consolidated hearing specified therein, and 

2. Petitioner’s San Francisco television application be 

(a) granted, subject to the action taken by the Com¬ 
mission on Petitioner’s applications for renewal of 

445 licenses for its AM and FM stations, or 

(b) formally consolidated with Petitioner’s re¬ 
newal applications and kept in a hearing status consistent 
with Section 1.387. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By: /s/ William J. Dempsey 
William J. Dempsey 


March 5,1948 
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448 File No. BPCT-375 

Name and post office address of applicant (See In-! 
stmction D) 

Edwin W. Pauley, R. H. Chamberlain, and V. E. Breeden J 
Co-Partners doing business under the firm name of 
TELEVISION CALIFORNIA, 111 Sutter Street, San 
Francisco, California DUPLICATE 

• # • • 

Frequency Channel 11 

* * • • 

Federal Communication Commission 
Mar 15 1948 Office of Secretary 

• • • # 

506 File No. BPCT-372 

Name and post office address of applicant (See In-j 
struction D) 

COLUMBIA BROADCASTING SYSTEM, INC., 485 Mad j 
ison Avenue, New York 22, New York 

I 

• • * • 

Frequency Channel #9 186-192 me. 

# • • * 

Federal Communication Commission 
Mar 15 1948 Office of Secretary 


634 Order 

The Commission having under consideration a pe J 
tition filed March 26,1948, by Columbia Broadcasting Sys- 1 
tem, Inc., San Francisco, California, requesting that thd 
Commission continue the hearing on the above-entitled 
applications from April 5,1948; 

IT IS ORDERED, This 29th day of March, 1948, that the 
petition BE, AND IT IS HEREBY, GRANTED; and that! 
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the hearing on the above-entitled applications BE, AND IT 
IS HEREBY, CONTINUED to 10:00 a.m., Monday, May 
24,1948, at San Francisco, California. 

BY THE COMMISSION, Robert F. Jones, Commis¬ 
sioner. 

(SEAL) 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary 

• • • • 

635 Memorandum Opinion and Order 

The Commission has before it a petition filed by 
Don Lee Broadcasting System February 19, 1948, request¬ 
ing the Commission to remove its application for a tele¬ 
vision station in San Francisco, California, from the hear¬ 
ing docket and grant it conditionally upon the outcome of 
the Commission decision in the matter of Don Lee’s appli¬ 
cations for renewal of AM and FM station licenses, Docket 
No. 7938, or in the alternative, to remove the application 
from the hearing docket and “retain it in hearing status”. 

In support of this request the petitioner alleges that Don 
Lee Broadcasting System filed its application for a com¬ 
mercial television station in San Francisco, California, 
October 20,1943. That application was held in the pending 
file during the war because under the Commission’s an¬ 
nounced policy no applications vrere granted for new facili¬ 
ties wdiich required the use of critical material. 

In November of 1945, the Commission adopted its alloca¬ 
tion plan for television which provided six channels for the 
San Francisco area and on February 1, 1946, the above 
mentioned application was designated for hearing in con¬ 
solidation with five other applications for television facili¬ 
ties in the San Francisco area. Prior to the hearing date 
one of the applicants withdrew from the proceeding and 
the hearing was cancelled June 26, 1946. The remaining 
applications, except the petitioner’s, were removed from 
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the hearing docket, or granted. No further action wag 
taken on Don Lee’s application until January 30, 1948, 
when it was redesignated for hearing in consolidation with 
three other applications for television stations in the San 
Francisco - Oakland area. There are now eight applica¬ 
tions for those facilities pending. 

It is contended that inasmuch as all of the applications 
for television stations in San Francisco, except the Don Le^ 
application, which were originally designated for consoli¬ 
dated hearing have either been granted or dismissed^ 
* * * it must be inferred that the Don Lee application 
was, in effect, consolidated with the proceedings for the 
renewal of FM and AM station licenses which are still 
pending before the Commission. It is further contended 
by the petitioner that since it has specified Channel No. 2 
and neither of the other three applicants had requested that 
channel, the rule of the AsJibacker case does not require 
a comparative hearing before the Don Lee application 
may be granted. This contention is based upon the theory 
that while a grant to Don Lee would reduce the mathe¬ 
matical probability of a grant to the remaining three appli¬ 
cants, it would not absolutely foreclose the possibility of 
such a grant. 

636 The contention that Don Lee’s application for a 
television station by inference became consolidate^ 
with Don Lee’s applications for renewal of AM and FM 
station licenses has no basis. The Commission’s Rules and 
Regulations make adequate provision for consolidation of 
cases where the ends of justice will be served. It is clear 
from the Commission’s records that Don Lee’s application 
for a television station at San Francisco was not consoli¬ 
dated with the proceeding concerning the renewal of station 
licenses for the petitioner’s AM and FM stations. More¬ 
over, the petitioner has at no time requested that its appli¬ 
cation for a television station be consolidated with the above 
mentioned proceeding. 
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We tom now to petitioner’s contention that it alone has 
requested Channel 2 and that its application is, therefore 
not mutually exclusive with any other application. On 
January 30, 1948, when the petitioner’s application for a 
television station in San Francisco was designated for 
hearing, it was pending in the Commission’s files and at 
that time there were three additional applications for 
television stations in the San Francisco area pending in 
the Commission’s files, making a total of four applications 
for three available channels. Section 3.606 of the Commis¬ 
sion ’s Rules and Regulations sets forth the television chan¬ 
nels which are available for the area indicated. In apply¬ 
ing this section it has been the Commission’s uniform prac¬ 
tice to designate all applications for a consolidated hearing 
whenever the number of applicants exceed the available 
frequencies irrespective of the specific channels which were 
requested by particular applicants. The same practice has 
been followed with respect to FM applications. The situa¬ 
tion is different with respect to AM applications for in that 
service, unlike FM and television, there is no allocation 
table providing for the assignment of specific frequencies 
to particular areas. In view of the foregoing, the Com¬ 
mission is of the opinion that the application of petitioner 
was mutually exclusive with the other San Francisco tele¬ 
vision applications and that it was correctly consolidated 
for hearing as required by Section 1.385 of the Commis¬ 
sion’s Rules and Regulations. 

Accordingly, it is ordered this 31st day of March, 1948, 
that the petition of Don Lee Broadcasting System is denied. 

BY 1 HE COMMISSION 
(SEAL) 

T. J. Slowie 
Secretary 
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658 Federal Communication Commission 

Apr 20 1948 Office of Secretary 

Motion to Set Aside Memorandum Opinion and Order 
for Granting of Relief Denied Therein 

I 

Comes now DON LEE BROADCASTING SYSTEM 
(hereinafter referred to as Don Lee), through its attori 
neys, and moves the Commission to set aside its Memoram 
dum Opinion and Order dated March 31,1948, denying peti¬ 
tion of Don Lee for severance of its San Francisco televif 
sion application (File No. BPCT-22) from the consolidated 
hearing ordered by the Commission on January 30, 1948^ 
and for other relief. In support of the instant motion. Dor* 
Lee shows as follows: 

i | 

1. The Commission’s Memorandum Decision of March 
31, (a) ignored controlling considerations urged in Don 
Lee’s Petition, dated February 18, 1948, and its Replyj, 
dated March 5, 1948, to the Opposition of S. H. Patterson 
to said Petition; (b) rests upon incorrect and inaccurate 
factual recitation; and (c) relies upon inapplicable and in¬ 
correct principles of law. 

n ! 

2. The Commission’s Memorandum Opinion attribute^ 
to Don Lee the contention that the San Francisco television 
application became consolidated with Don Lee’s renewal of 
station licenses “by inference”, and that such inference 
arises from the fact that all of the applications for telek 
vision stations in San Francisco except the Don Lee appli¬ 
cation, which were originally designated for consolidated 
hearing, have either been granted or dismissed. Don Lee 
has not made nor does it now urge any such contention. 
Its contention is and was that the Commission’s action iii 
placing and holding Don Lee San Francisco television appli- 
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cation in an inactive status pending determination 
659 by the Commission of the issues in Dockets No. 7938 
et al effected a consolidation of the proceedings on 
the television application and the proceedings in Dockets 
7938 et al. It requires no extended argument or citation of 
authority to demonstrate that action by the Commission 
which provides for the determination of some or all of the 
issues raised by an application for construction permit on 
the basis of a record made in a hearing set on another ap¬ 
plication or applications, consolidates proceedings on such 
construction permit application with the other proceedings 
for that purpose. Consolidation as the term is used in the 
Commission’s regulations and as it is applied to proceed¬ 
ings on applications pending before the Commission has 
the sole and single meaning that the applications which are 
consolidated are to be decided in whole or in part upon a 
single hearing record. There is no question whatsoever 
that the Commission considers that the determination of the 
issues in Dockets 7938 et al bears upon the granting or de¬ 
nial of Don Lee’s application for construction permit for 
television station in San Francisco. Nor is there any ques¬ 
tion that the Commission has taken steps to insure that the 
decision in Dockets 7938 et al will be controlling so far as 
the issues involved therein are concerned on Don Lee San 
Francisco television application. Moreover, the Commis¬ 
sion cannot deny that its failure to reach a decision in 
Dockets 7938 et al has been the only reason it has withheld 
final action on the San Francisco television application. 

3. The recitation in the Commission’s Memorandum 
Opinion: 

“It is clear from the Commission’s records that Don 
Lee’s application for television station at San Francisco 
was not consolidated with the proceedings concerning the 
renewal of station licenses for petitioner’s AM and FM 
stations (Dockets 7938, et oZ).” 

is at complete variance with the Commission’s official pub- 
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listed records. In Public Notice 98382, released September | 
30,1946, (prior to the adoption of Section 1.387 of the Com- ! 
mission’s Rules and Regulations), the status of Don Lee’s 
television application was officially*recorded as “being held | 
up pending the disposition of hearings in related cases”, j 
In Public Notice 14312, released December 1 , 1947, the 
Commission officially announced that Don Lee’s San Fran- ! 
cisco television application was “in hearing”. This notice 
listed Don Lee’s television application as being the I 
660 only application then pending for construction per¬ 
mit for television in San Francisco. No hearing was 
scheduled on any application by Don Lee on that date. The 
only hearing proceedings involving any Don Lee applica¬ 
tions as of that date were the proceedings in Dockets 7938 1 
et al, hearings on which were concluded in January, 1947, 
and the proceedings on Don Lee’s application for television j 
in Los Angeles (Docket 7255), the hearing on which was 
concluded in July, 1946, and official action on which is be¬ 
ing withheld by the Commission pending the determination! 
of the issues in Dockets 7938 et al. It is clear from the 
above recital that no resort to inference is necessarv to! 
establish not merely the fact of consolidation for the de¬ 
termination of the common issues involved in the Don Leej 
San Francisco television application and the applications' 
involved in Dockets 7938 et al-, but also that official public! 
announcement giving notice of such action to Don Lee and 
to all other interested parties was released while there! 
were more channels available under Section 3.606 of the 
Commission’s Rules and Regulations than there were pend¬ 
ing applications. j 

4. It is difficult to understand the statement in the 
Commission’s Memorandum Opinion to the effect that D 04 
Lee at no time requested that its San Francisco television 
application be consolidated with the proceedings in Docket^ 
7938 et al. It is and has been Don Lee’s position that the 
Commission’s action in consolidating all of Don Lee’S 
applications for renewal of license and for construction 

1 

1 

i 


; 
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permit for FM, television and improved AM facilities with 
the proceedings in Dockets 7938 et al has worked a severe, 
unwarranted and unjustified hardship upon Don Lee. The 
Commission’s action in consolidating these matters was 
not to accommodate Don Lee, which has always been desir¬ 
ous of prosecuting its applications for new construction as 
expeditiously as possible and, with respect to its applica¬ 
tions for construction permit, to commence and complete 
construction at the earliest possible date. The record in 
Dockets 7938 et al conclusively shows that from the very 
inception of that proceeding, Don Lee has contended that 
none of its applications for renewal or for any other au¬ 
thorization should be held up pending determination of the 
matters involved in that proceeding. The Commis- 
661 sion, however, took a contrary view and has for some 
two years frozen Don Lee’s applications pending de¬ 
cision in Dockets 7938 et al. The only request made by Don 
Lee for consolidation of any application in that proceeding 
was for the purpose of avoiding multiple hearings on the 
same issues. Don Lee has not sought procedural advan¬ 
tages by reason of the proceedings in Dockets 7938 et al. 
On the contrary, it has consistently sought for the earliest 
possible action on its various applications for construction 
permit. It is submitted, however, that the Commission can¬ 
not, in fairness or justice, submit Don Lee to the serious 
delays and burdens arising out of the Commission’s action 
in consolidating all of Don Lee’s construction permit appli¬ 
cations with the renewal proceedings and at the same time 
deprive Don Lee of the protection afforded by the Commis¬ 
sion’s regulation (Sec. 1.387) against applicants whose ap¬ 
plications were not filed until long after the hearing on the 
consolidated issues. 

Ill 

1 . Quite apart from the affirmative demonstration out¬ 
lined above that the Commission has consolidated Don Lee’s 
San Francisco television application with the proceedings 
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in Dockets 7938 et al, the suggested alternative in the Coml 
mission’s Memorandum Opinion that the Commission has 
not so consolidated the applications must be rejected as a 
violation of statutory and constitutional due process. 

2. Don Lee’s San Francisco television application wa^ 
filed in 1943. An application by Associated Broadcaster^ 
for San Francisco television was filed in 1944. (At which 
time it was, under the Commission’s Freeze Order, immef 
diately placed in a pending file.) The American Broadcast¬ 
ing Company filed an application for television in San 
Francisco in 1945. The San Francisco Chronicle filed such 
an application in 1946. Other applications were filed by 
other parties but every such application filed prior to Nol- 

vember, 1947, was dismissed or withdrawn. The Commu- 
7 • i 

nications Act requires that the Commission examine appli¬ 
cations filed, grant them forthwith, if upon examinatioiji 
the Commission determines public interest will be served, 
or give the applicant notice and opportunity to be heard 
if the Commission is unable to reach such a determinatioh. 

The explicit provisions of the Administrative Pro- 
662 cedure Act give every applicant a right to expedi¬ 
tious action upon his application. The Commission ’$ 
processing line procedure recognizes that applicants are 
entitled to have their applications processed in the order 
of filing. Where the granting of one application reduces 
the possibility of granting another pending application, 
the deprivation of due process involved in taking one of 
the applications out of turn is compounded, for not merely 
is the right to expeditious action in such case adversely 
affected but in addition the preference shown later filed 
applications adversely affects the possibility of the earliek* 
applicant being granted. For the Commission to ignore 
the Don Lee application filed in 1943 and process and grant 
applications for San Francisco television stations filed in 
1946, 1945 and 1944 respectively, is beyond question the 
most flagrant type of unfair discrimination since it npt 
only deprived Don Lee of its right to expeditious action 
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on its application but deprived it as well of any opportu¬ 
nity for comparative consideration with three applicants, 
whose applications were filed from one to three years after 
Don Lee’s application was filed. If, as the Commission’s 
Memorandum Opinion implies, the Commission has arbi¬ 
trarily withheld processing of the Don Lee applications to 
give preferential processing treatment to the three appli¬ 
cations mentioned above, depriving Don Lee of any chance 
to compete with those applicants, and is now subjecting it 
to a comparative consideration with applicants, none of 
whom, with one exception, even filed an application until 
more than five years after the Don Lee application was 
filed*, then Don Lee’s statutory and constitutional rights 
have been violated by the Commission’s action. 

The minimum relief to which Don Lee is entitled on this 
set of facts, and the relief is at best partial, is for the Com¬ 
mission to forthwith complete its processing of the Don 
Lee application, disregarding other now pending applica¬ 
tions, and grant said application or designate it for hear¬ 
ing as required by Section 309(a) of the Communications 
Act without further delay. No rights of any other party 
could be affected by such action for no rights can arise 
out of either official misfeasance or non-feasance. 
663 3. There can be no question but what the Com- 

mission has either given illegal, preferential final 
processing to the Associated Broadcasters, Chronicle and 
ABC television applications in San Francisco and has ille¬ 
gally refused such processing to Don Lee, or that the final 
action on Don Lee’s San Francisco television application 
has been withheld because such application has been con¬ 
solidated with the other Don Lee applications in Dockets 
7938 et al. It is obvious without any reference to Commis¬ 
sion records other than the filing dates of San Francisco 
television applications, that the Commission either proc- 


* The one exception being Television Productions, Inc. which requested 
dismissal of its application in May, 1946, and petitioned for its reinstate¬ 
ment in January, 1948. 
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essed such applications, including the Don Lee application, 
in the order of their filing, or that it processed other appli¬ 
cations, and withheld processing of the Don Lee applica¬ 
tion. The second alternative requires the Commission to 
immediately take appropriate steps to repair insofar as 
possible the deprivation of constitutional and statutory 
due process involved. The first alternative requires tfie 
conclusion that the Commission upon processing the Dc^n 
Lee application, determined that it would serve the public 
interest and should be granted or that it was unable to 
reach a determination. The first of these alternatives 
requires that the Commission forthwith grant the Don LPe 
application. The second requires the conclusion that tlie 
Commission reached the point in processing it at whicih 
under Section 309(a) of the Act, it was required to give 
notice and opportunity to be heard to Don Lee and that 
it has either done so or has failed to do so. If the former 
is the case, it is clear that the Commission is utilizing tljie 
proceedings in Dockets 7938 et al to give Don Lee the hear¬ 
ing required by the statute. If the latter is the case, th^n 
the Commission for the past several years, in violation pf 
the requirements of Section 309(a), has failed to give Dpn 
Lee the notice and opportunity to be heard required by 
Section 309(a). If such is the case, the Commission is 
required to immediately afford Don Lee the opportunity 
illegally withheld for the past several years. Obviously 
such hearing cannot have any relation to applications filed 
in November, 1947, or later. 

4. We have shown above that Don Lee’s contention that 
its San Francisco television application was consolidated 
with the proceedings in Dockets 7938 et al was not based 
with the proceedings in Dockets 7938 et al was not 
664 based on any inference, but on the contrary, wras 
based on Commission actions officially announced. 
We have demonstrated further that any inference that the 
Commission did not so consolidate these matters could r^st 
only on the premise that the Commission has arbitrarily 
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deprived Don Lee of the statutory and constitutional dne 
process to which it is entitled. In any event, the Commis¬ 
sion cannot lawfully refuse to sever Don Lee’s San Fran¬ 
cisco television application from the consolidated proceed¬ 
ings involving the applications filed subsequent to Novem¬ 
ber 1, 1947. 

IV 

1 . Section 319 of the Communications Act, the Commis¬ 
sion’s Rules and Regulations, and its application form for 
television construction permit, require an applicant for 
construction permit to specify the channel on which opera¬ 
tion is proposed. In addition the Commission requires an 
applicant to submit as a part of his application detailed 
engineering data, all of which is based upon operation on 
the specified channel. Don Lee’s San Francisco television 
application specifies Channel 2. All other San Francisco 
television applicants whose applications are consolidated 
at the present time for hearing with the Don Lee applica¬ 
tion specify either Channel 9 or Channel 11. The Commis¬ 
sion’s Engineering Standards and Rules and Regulations 
recognize and establish conclusively that television sta¬ 
tions can operate without any electrical interference in San 
Francisco on Channels 2, 9 and 11. Operation by Don Lee 
as proposed in its pending application, therefore, would not 
result in any interference whatsoever with operation of any 
of the stations proposed in the other pending applications 
which have been consolidated for hearing with Don Lee. 
There is no basis in the Communications Act or in judicial 
precedent for the Commission’s assertion of power to 
require Don Lee to submit to a comparative consideration 
with applicants whose proposals can be granted without 
requiring the denial of the Don Lee application, and none 
of whose proposals are required to be denied by reason 
of a grant of the Don Lee application. The characteriza¬ 
tion of such applications as “mutually exclusive” with the 


Don Lee application in the Commission’s Memorah- 
665 dum Opinion is a plain contradiction in terms. The 
Commission cannot by fiat any more make two appli¬ 
cations, the proposals in each of which are non-conflicting, 
“mutually exclusive” than it can make two application^ 
for the same channel in the same community “non-conflict¬ 
ing” by the device of so denominating them. Unless two 
applications propose operations which are or prima, facie 
would seem to be conflicting, the Commission is without 
power to require the applicants to submit to a comparative 
consideration since any such consideration would be com¬ 
pletely irrelevant to the granting or denial of either appli¬ 
cation. By the same token, no applicant has any right to 
demand a comparative consideration with another appli¬ 
cant whose proposal involves no conflict. The right of an 
applicant is limited to expeditious processing and consid¬ 
eration of his application according to its terms and to 
notice and a fair hearing should the Commission upon 
processing the application find itself unable to determine 
that public interest, convenience or necessity would be 
served by a grant of said application. The Commission’s 
assertion of the power to subject non-competing applica¬ 
tions to a comparative consideration, coupled with its At¬ 
tempt to exercise it without notice or hearing and in the 
absence of any consent or waiver of objection express dr 
implied by the affected parties is clearly arbitrary and 
capricious. |. 

v i 

1 . In view of the fact that the Commission’s Order of 
consolidation, dated January 30,1948, was adopted without 
notice or hearing; that Don Lee’s petition, denied in the 
Memorandum Opinion of March 31, was in substance and 
fact a demurrer to the issues in the consolidated proceed¬ 
ing ; and, that the Memorandum Opinion failed to deal with 
the contentions advanced by Don Lee and is grounded |on 
errors of fact and law, Don Lee demands that this motion 
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be set for oral argument before the Commission en banc 
at the earliest date convenient to the Commission and in 
any event at a date at least 20 days prior to the consolidated 
hearing now scheduled for May 24, 1948. (See L. B. 

Wilson, Inc. v. FCC, decided April 12, 1948.) 

666 WHEREFORE, The premises considered, it is 
prayed that the Commission sever the Don Lee San 
Francisco television application (File No. BPCT-22) from 
the consolidated hearing ordered January 30, 1948, and 
either grant said application subject to the action taken by 
the Commission in Dockets 7938, et al, on Don Lee’s appli¬ 
cation for renewal of licenses, or retain it in a consolidated 
hearing status with those dockets so as to afford said 
application the protection provided by Section 1.387 of the 
Commission’s Rules and Regulations. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By: DEMPSEY AND 
KOPLOYITZ 


April 20, 1948 


Its Attorneys 

By: /s/ William J. Dempsey 
William J. Dempsey 

• • # • 
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668 Federal Communications Commission 
Apr 29 1948 Office of Secretary 


Opposition of S. H. Patterson to Motion of Don Lee Broad¬ 
casting System to Set Aside Memorandum 
Opinion and Order and for Granting 
of Relief Denied Therein 


S. H. Patterson, by his Attorneys, opposes the Motion 
of Don Lee Broadcasting System To Set Aside Memoran¬ 
dum Opinion and Order and for Granting of Relief Denied 
Therein. 

In support whereof Respondent states as follows: 
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1. Except as hereinafter set forth, all of the points and 
arguments advanced by Movant in its motion have already 
been raised either in its original petition or in its later 
reply to Respondent’s opposition. The Commission has 
considered these points and arguments and has dispose4 
of them as being without merit in the Memorandum Opinf 
ion and Order of March 31, 1948. Movant repeats the 
same contentions and fails utterly to show any reason why 
the Commission should change its decision. 

2 . Movant refers to the Administrative Procedure Act 
in support of its contention that Don Lee’s application 
somehow acquired a unique right during the time that thd 
application was held in a pending status by the Commisl 
sion from June, 1946, to January 30, 1948. However, it 
is doubtful that the Administrative Procedure Act applied 
to such application during that time (See Section 12), and 
even if it did so apply Movant failed to take any steps, by 
petition or otherwise, to obtain action on the application!. 
Movant cannot now urge that it is entitled to preferential 
treatment because of its own inaction. 

3. Great emphasis is placed by Movant upon the fact 
that its application for a Television Station in San Fran- 
cisco specifies Channel No. 2, whereas no other application 
for the same City specifies that Channel, and upon this 
basis the contention is made that Movant is entitled to 
preferential treatment as against the other applicants. As 
the Commission’s Memorandum Opinion states, it has been 
the Commission’s “uniform practice to designate all appli¬ 
cations for a consolidated hearing whenever the numbejr 
of applicants exceed the available frequencies, irrespective 
of the specific channels which were requested by particular 
applicants”. This practice is well established and has 

become a clear, definite rule and policy upon which 
669 television applicants have relied. The Commission 

has the power under the Act to adopt such a policy 
as well as any other rules and regulations necessary td 
assure competing applicants of a fair hearing, and it cannot 
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be said, as urged by Movant, that Section 319 of the Act 
relating to what applications shall contain takes away such 
power. Moreover, contrary to what Movant says, Section 
319 does not necessarily require channels to be specified in 
an application—it leaves to the Commission’s discretion 
whether or not such information shall be required by regu¬ 
lation. The Commission has adopted the definite rule or 
policy referred to above and Respondent has relied upon 
it and no changes should be made therein as requested by 
Movant until Respondent, who would be seriously preju¬ 
diced and aggrieved by such a change, is given ample notice 
thereof in a rule-making or similar proceeding and gives 
an opportunity to amend its application to specify Mov¬ 
ant’s channel if Respondent so desire. 

4. Movant makes another contention, namely, that it is 
entitled to oral argument herein under the recent United 
States Court of Appeals’ decision in L. B. Wilson Inc. v. 
F. C. C., decided April 12,1948. It contends that its origi¬ 
nal petition denied by the Commission’s Memorandum 
Opinion was in substance and effect a demurrer to the 
issues in the Commission’s Notice of Hearing of January, 
1948. Respondent has difficulty visualizing that the peti¬ 
tion was a demurrer in any sense of the w^ord. As stated 
by the Court in the Wilson Case, a demurrer “is a precise 
instrument for final determination on the merits of the 
justiciability of the pertinent rules of law of an asserted 
cause of action or defense” and “sustaining a demurrer 
puts the party against whose pleading it is directed per¬ 
manently out of Court—unless he is allowed to amend and 
can amend”. Movant’s petition does not seem to meet any 
of the concepts of a demurrer. By denying the earlier 
petition, the Commission is in reality merely affording all 
parties, including Movant, a fair hearing. It seems odd 
that the Movant should ask only for an oral argument on 
its pending application, whereas Section 309(a) of the 
Act gives it the right to a full hearing, including oral argu¬ 
ment before the Commission may deny the application. By 
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its decision herein, the Commission is giving Movant ah 
opportunity to be fully heard before denying the applica T 
tion, but Movant wants only oral argument and apparently 
desires to waive its right to any other hearing! 
670 Respondent requests an opportunity to appear and 
participate in any such argument if Movant’s re¬ 
quest is granted. 

Respectfully submitted, 

S. H. PATTERSON 
By: /s/ Reed T. Rollo 
Reed T. Rollo 
/s/ Kelley E. Griffith 

Kelley E. Griffith j 

His Attorneys 

April 29, 1948 

• • # • 

| 

677 Federal Communications Commission 

May 3 1948 Office of Secretary 

File No. BPCT-444 \ 

Name and post office address of applicant (See Instruc¬ 
tion (D) 

Twentieth Century-Fox of California, Inc. 

• • * • 

Frequency Channel 11 (198-204 megs) 

\ 

• * * • 

i 

832 Federal Communications Commission 

May 3 1948 Office of Secretary 
Petition for Lecuve to Amend Application 
and Retain on Hearing Docket 
Edwin W. Pauley, R. H. Chamberlain and V. E. Breeden^ 
co-partners doing business under the firm name of TELE t 
VISION CALIFORNIA, applicant for a new commercial 
television station construction permit in San Francisco^ 
California, respectfully petitions the Federal Communica¬ 
tions Commission for leave to amend its application and 
to retain the application, as amended, on the hearing 
docket. 
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The primary purpose of the amendment is to sub- 

833 mit amended articles of partnership showing the 
addition of a new partner and an increase in the 

capitalization of the partnership. The amendment also 
contains other revised information showing the current 
plans of the applicant. 

The particulars in which the application is amended are 
as follows: 

1. All sections are amended to change the name of the 
applicant from Edwin W. Pauley, R. H. Chamberlain and 
V. E. Breeden, co-partners doing business as TELEVI¬ 
SION CALIFORNIA, to Edwin W. Pauley, R. H. Cham¬ 
berlain, Y. E. Breeden and C. L. McCarthy, co-partners 
doing business as TELEVISION CALIFORNIA. 

2. Section I, question 1, is amended to change minimum 
daily hours of operation from 4 to 6. 

3. Section I is amended to show a revised listing of 
exhibits. 

4. Section II, question 3, is amended to submit amended 
articles of partnership, identified as Exhibit 1 Revised. 

5. Section II, Table I, is amended to add data on the 
new partner, C. L. McCarthy, and to show revised percent¬ 
ages of ownership. 

6. Section II, Table II, is amended by submitting Ex¬ 
hibit 2 Revised containing information on the new partner, 
C. L. McCarthy, and supplemental information on the other 
partners. 

7. Section, II, question 19, is amended to show other 
radio interests of C. L. McCarthy. 

834 8. Section II, question 22(d) is amended to show 
that an employment contract has been entered with 

C. L. McCarthy. 

9. Section III, question 1, is amended to show new data 
on estimated costs of construction and operation and ex¬ 
pected revenue. 

10. Section m, question 2, is amended to submit a 
revised pro-forma balance sheet identified as Exhibit 3 
Revised. 
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11. Section ITT, question 4, is amended to submit Ex¬ 
hibit 4 Revised covering funds to be furnished by the part¬ 
ners. 

12. Section IV, question 11, is amended to submit a 
revised statement of program plans and policies identified 
as Exhibit 5 Revised. 

13. Section IV, question 13, is amended to submit a new 
exhibit with respect to applicants plans for staffing the 
station, identified as Exhibit 6 Revised. 

14. Section V-C, question 13, is amended to show re¬ 
vised information with respect to proposed location of 
studios. 

No party to the hearing upon the above-entitled applica¬ 
tions will be injured as a result of the granting of this peti¬ 
tion for leave to amend. 

WHEREFORE, it is respectfully requested that the 
Commission grant this petition for leave to amend 
835 and retain the application, as amended, on the hearu 
ing docket. 

Respectfully submitted, 

EDWIN W. PAULEY, R. H. 
CHAMBERLAIN and V. E. BREEDEN, 
d/b as TELEVISION CALIFORNIA 
By /s/ Andrew G. Haley 

Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor—Duryea 
Building 

1101 Connecticut Avenue s 
N. W. 

Washington 6, D. C. 

Its Attorneys 

May 3, 1948. 

• • • • 


i 
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899 Order 

At a session of the Federal Communications Com¬ 
mission, held at its offices in Washington, D. C., on the 26th 
day of March, 1948; 

The Commission having under consideration the above 
application of Edwin W. Pauley, R. H. Chamberlain and 
V. E. Breeden, d/b as Television California (File No. 
BPCT-375) which requests a construction permit for a 
television broadcast station to operate unlimited time on a 
television channel allocated to the San Francisco-Oakland 
metropolitan district under Section 3.606 of the Commis¬ 
sion’s Rules and Regulations; and 

IT APPEARING, That on January 30, 1948 the Com¬ 
mission designated for consolidated hearing applications 
pending for construction permits for television broadcast 
stations to operate on unassigned channels allocated to the 
San Francisco-Oakland metropolitan district because said 
applications exceeded in number the unassigned channels 
allocated to said district under Section 3.606 of the Com¬ 
mission’s Rules and Regulations; 

900 IT IS ORDERED, That pursuant to Section 309 
(a) of the Communications Act of 1934, as amended, 

the application of Edwin W. Pauley, R. H. Chamberlain 
and V. E. Breeden, d/b as Television California (File No. 
BPCT-375), BE, AND IT IS HEREBY, DESIGNATED 
FOR HEARING in a consolidated proceeding with the 
other above-entitled applications for construction permits 
for television broadcast stations to operate on channels 
allocated to the San Francisco-Oakland metropolitan dis¬ 
trict, the consolidated hearing to begin at 10 o’clock a. m. 
at San Francisco, California, on April 5, 1948, upon the 
following issues: 

1. To determine the legal, technical, financial and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 
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3. To determine the areas and populations which ma^ 
be expected to receive service from the proposed station. 

4. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

5. To determine the stock ownership and management 
interests of Paramount Pictures, Inc. in the following com¬ 
panies : Allen B. DuMont Laboratories, Inc., New England 
Theatres, Inc., United Detroit Theatres Corporation, Balaj- 
ban and Katz Corporation, Interstate Circuit, Inc., and 
Television Productions, Inc. 

6. Whether, in the light of the evidence adduced at th^ 
hearing with respect to issue number “5”, a grant of thb 
application of Television Productions, Inc. (File No. BPCTf- 
151) would be consistent with Section 3.640 of the Commis¬ 
sion^ Rules and Regulations. 

7. To determine whether the operation of the proposed 
station would involve objectionable interference with any 
other existing television broadcast stations and, if so, tlie 
nature and extent thereof, the areas and populations af¬ 
fected thereby, and the availability of other television 
broadcast service to such areas and populations. 

8. To determine whether the operation of the proposed 
station would involve objectionable interference with tlje 
services proposed in any other pending applications for 
television broadcast facilities and, if so, the nature and 
extent thereof, the areas and populations affected thereby, 
and the availability of other television broadcast service 

to such areas and populations. 

901 9. To determine whether the installation aiid 

operation of the proposed station would be in coib- 
pliance with the Commission’s Rules Governing Television 
Broadcast Stations, and its Standards of Good Engineef- 

v-/ j 

ing Practice Concerning Television Broadcast Stations, j 

IT IS FURTHER ORDERED, That the consolidated 
hearing on the above-entitled applications with respect t|o 
issues numbers “5” and “6” only is further consolidated 

• 

' I 

i 

i 


i 
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with the hearing designated October 15, 1947 on the appli¬ 
cations of Allen B. DuMont Laboratories, Inc. (File Nos. 
BPCT-161 and BPCT-163), New England Theatres, Inc. 
(File No. BPCT-140), United Detroit Theatres Corpora¬ 
tion (File No. BPCT-50) and Interstate Circuit, Inc. (File 
No. BPCT-94) to be held on May 10, 1948 at 10 o’clock 
a. m. at Washington, D. C. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ T. J. Slowie 
T. J. Slowie 
Secretary 

Mar 30 1948 


903 Memorandum, Opinion and Order 

The Commission has before it a “Motion to Set 
Aside Memorandum Opinion and Order and For Granting 
of Relief Denied Therein.” 

On March 31,1948, the Commission adopted a Memoran¬ 
dum Opinion and Order denying a petition to sever its 
application for a television station in San Francisco, Cali¬ 
fornia, from the consolidated proceedings which were 
scheduled to be heard May 24, 1948. On April 20, 1948, 
Don Lee Broadcasting System in its “Motion to Set Aside 
Memorandum Opinion and Order, and for Granting Relief 
Therein” called to the attention of the Commission its 
Public Notice of September 30, 1946, in which Don Lee’s 
San Francisco television application was referred to as 
“being held pending decisions in other related cases,” and 
the Commission’s Public Notice of December 1, 1947, in 
which the petitioner’s application was referred to as an 
“application in hearing” when, in fact, the only hearing 
which could possibly have affected the decision in that case 
was the hearing in Docket No. 7398, et. al., on the Don Lee 
AM and FM license renewal application, which the peti¬ 
tioner argued had, in fact, consolidated Don Lee’s applica- 
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tion for a television station in San Francisco with the 
proceeding in the Don Lee renewal matter. 

Upon review of all the relevant facts, it appears to ns, 
upon reconsideration, that we have, in past reviews of th£ 
status of petitioner’s television application, on September 
30,1946, and December 1,1947, treated the pending hearing 
on its AM facilities as a hearing on petitioner’s qualifica¬ 
tions to be a licensee for all purposes, including its qualir 
fications to be a licensee of a television station. During 
this period, the petitioner’s application was designated fot 
consolidated hearing with other applications for television 
facilities in San Francisco by Commission Order of Feb¬ 
ruary 1, 1946. Some of the applicants withdrew their 
applications and by Order of June 26, 1946, the Commis¬ 
sion’s Order of February 1, 1946, was vacated and the 
consolidated hearing cancelled. While all other applica¬ 
tions then pending which were not dismissed at the appli¬ 
cants’ request were granted, petitioner’s application was 
held pending. Thereafter, on September 30, 1946, and 
December 1, 1947, we have reported petitioner’s applica¬ 
tion, pending since November 21,1945, as in hearing status.! 1 

All of the parties to the hearing presently scheduled 
904 for May 24, 1948, except the petitioner, have filed 
their applications since June 26, 1946, the date oh 
which the original hearing was cancelled. Under these 
circumstances it appears to us that the status of petition¬ 
er’s application in relation to applications filed subsequent 
to June 26,1946, must be regarded as fixed by these notices 
and the Order of February 1,1946, and June 26,1946. 

For the foregoing reasons we believe that the Commis¬ 
sion’s Memorandum Opinion and Order of March 31 should 
be set aside and the application of the Don Lee Broadcasts 
ing System severed from the consolidated proceeding oh 
applications for television stations in San Francisco, press 
ently scheduled for May 24,1948, and held in hearing status 

i 

i 

1 On that date petitioner's application was reinstated after the termi¬ 
nation of wartime restrictions. 


i 

I 

I 

i 
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pending the Commission’s decision on Don Lee’s applica¬ 
tions for renewal of its AM and FM station licenses. 

Accordingly, IT IS ORDERED This 13th day of May, 
1948, That the Commission’s Memorandum Opinion and 
Order of March 31,1948, BE, AND IT IS SET ASIDE; 

IT IS FURTHER ORDERED, That the application of 
the Don Lee Broadcasting System for a television station 
in San Francisco, Docket No. 7281 BE AND IT IS HERE¬ 
BY SEVERED from the consolidated proceeding on appli¬ 
cations for television station in San Francisco, presently 
scheduled for May 24, 1948; 

IT IS FURTHER ORDERED, That the application of 
the Don Lee Broadcasting System for a television station, 
Docket No. 7281 BE FORMALLY CONSOLIDATED with 
the record and proceedings in the application of the Don 
Lee Broadcasting System for renewal of AM and FM 
station licenses, Docket No. 7398, et al. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ T. J. Slowie 
T. J. Slowie 
Secretary 

SEAL 

• # • # 

943 Order 

The Commission having under consideration a 
petition filed May 3, 1948, by Edwin W. Pauley, R. H. 
Chamberlain and V. E. Breeden d/b as Television Califor- 
nia, San Francisco, California, requesting leave to amend 
its above-entitled application for construction permit to 
submit amended articles of partnership showing the addi¬ 
tion of a new partner and an increase of the capital of the 
partnership, to change the name of the applicant from 
Edwin W. Pauley, R. H. Chamberlain and V. E. Breeden, 
co-partners, d/b as Television California, to Edwin W. 
Pauley, R. H. Chamberlain, V. E. Breeden and C. L. 
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McCarthy, co-partners d/b as Television California, to 
submit exhibits with respect to such changes and to make 
the following changes in its application: 

(a) Section I, Paragraph 1, with respect to the pro-i 
posed minimum daily hours of operation; 

(b) Section I, with respect to exhibits; 

(c) Section II, Paragraphs 3, 19, 22(d) and Tables lj 
and 2, with respect to the legal qualifications of the appli¬ 
cant; 

(d) Section III, Paragraphs 1, 2 and 4, with respect 
to financial qualifications of the applicant; 

(e) Section IV, Paragraphs 11 and 13, with respect tcf 
proposed program service; 

(f) Section V-C, Paragraph 13, with respect to th$ 
proposed location of the studio; 

as more particularly appears from the amendment file4 
simultaneously with the petition; 

IT IS ORDERED, This 14th day of May, 1948, that the 
petition BE, AND IT IS HEREBY, GRANTED; and thaj 
the amendment filed simultaneously with the petition BE; 
AND IT IS HEREBY, ACCEPTED. 

/s/ T. J. Slowie 

T. J. Slowie ! 

Secretary 

SEAL 

* • # * 

944 Order 

At a session of the Federal Communications Com¬ 
mission, held at its offices in Washington, D. C., on the 19tfy 
day of May, 1948; 

The Commission having under consideration the abov$ 
application of Twentieth Century-Fox of California (File 
No. BPCT-444) which requests a construction permit fo| 
a television broadcast station to operate unlimited time oh 
a television channel allocated to the San Francisco-Oakland 
metropolitan district under Section 3.606 of the Commis- 
sion’s Rules and Regulations; and 
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945 IT APPEARING, That the Commission has des¬ 
ignated for consolidated hearing applications pend¬ 
ing for construction permits for television broadcast sta¬ 
tions to operate on unassigned channels allocated to the San 
Francisco-Oakland metropolitan district because said ap¬ 
plications exceeded in number the unassigned channels 
allocated to said district under Section 3.606 of the Com¬ 
mission’s Rules and Regulations; 

IT IS ORDERED, That pursuant to Section 309(a) of 
the Communications Act of 1934, as amended, the applica¬ 
tion of Twentieth Century-Fox of California (File No. 
BPCT-444), BE, AND IT IS HEREBY, DESIGNATED 
FOR HEARING in a consolidated proceeding with the 
other above-entitled applications for construction permits 
for television broadcast stations to operate on channels 
allocated to the San Francisco-Oakland metropolitan dis¬ 
trict, the consolidated hearing to begin at 10 o’clock a. m. at 
San Francisco, California, on May 24, 1948, upon the fol¬ 
lowing issues: 

1. To determine the legal, technical, financial and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which may 
be expected to receive service from the proposed station. 

4. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

5. To determine the stock ownership and management 
interests of Paramount Pictures, Inc. in the following com¬ 
panies : Allen B. DuMont Laboratories, Inc., New England 
Theatres, Inc., United Detroit Theatres Corporation, Bala- 
ban and Katz Corporation, and Television Productions, 
Inc. 

6. Whether, in the light of the evidence adduced at the 
hearing with respect to issue number “5”, a grant of the 
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application of Television Productions, Inc (File No. BPCTl 
151) would be consistent with Section 3.640 of the Commisy 
sion’s Rules and Regulations. 

7. To determine whether the operation of the propose^ 
station would involve objectionable interference with any 
other existing television broadcast stations and, if so, thd 
nature and extent thereof, the areas and populations af T 
fected thereby, and the availability of other television 
broadcast service to such areas and populations. 

8. To determine whether the operation of the proposed 
station would involve objectionable interference with the 
services proposed in any other pending applications foi* 
television broadcast facilities and, if so, the nature and 
extent thereof, the areas and populations affected thereby^ 
and the availability of other television broadcast service to 

such areas and populations. 

946 9. To determine whether the installation and op^ 

eration of the proposed station would be in comply 
ance with the Commission’s Rules Governing Televisioik 
Broadcast Stations, and its Standards of Good Engineer^ 
ing Practice Concerning Television Broadcast Stations. 

IT IS FURTHER ORDERED, That the consolidated, 
hearing on the above-entitled applications with respect to 
issues numbers “5” and “6” only is further consolidated 
with the hearing designated October 15, 1947 on the appli^ 
cations of Allen B. DuMont Laboratories, Inc. (File Nod. 
BPCT-161 and BPCT-163), New England Theatres, Inc. 
(File No. BPCT-140), and United Detroit Theatres Corpo¬ 
ration (File No. BPCT-50). 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ T. J. Slowie 

T. J. Slowie ! 

Secretary 

May 21 1948 
SEAL 

• • * * 
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951 Federal Communication Commission 

May 19 1948 Office of Secretary 

Petition of Television Productions, Inc* to Vacate 
Memorandum Opinion and Order of May 13, 1948 

Comes now Television Productions, Inc.* and petitions 
the Commission to vacate its Memorandum Opinion and 
Order of May 13,1948, severing the application of Don Lee 
Broadcasting System from the consolidated proceeding 
herein. In support thereof, petitioner shows: 

1. On January 30, 1948, the Commission had before it 
four applicants for the three remaining unassigned tele¬ 
vision channels allocated to the San Francisco-Oakland 
area, namely: Don Lee Broadcasting System, S. H. Patter¬ 
son, KROW, Inc., and Television Productions, Inc., (Peti¬ 
tion for Reinstatement), petitioner herein. Reciting that 
the aforesaid four applications exceeded in number the 
unassigned television channels allocated to the San Fran¬ 
cisco-Oakland area under Section 3.606 of the Commis¬ 
sion J s Rules and Regulations, the Commission adopted an 
order designating the aforesaid applications for consoli¬ 
dated hearing to determine inter alia, which, if any, of the 
applications in this consolidated proceeding on a compara¬ 
tive basis should be granted. 

2. Subsequent to that date, the applications of Leland 
Holzer, Columbia Broadcasting System, Inc., and Televi¬ 
sion California were filed with the Commission and by 
additional orders consolidated with the above proceeding. 
The hearing in the above matter is scheduled to commence 
on May 24,1948, at which time the aforesaid seven parties 
were, prior to the action complained of, scheduled to com¬ 
pete for the three remaining channels allocated to the area, 

as aforesaid. 

952 3. Notwithstanding such equities as may exist as 
between the Federal Communications Commission, 

* Petition for amendment to change name of applicant to Paramount 
Television Productions, Inc., pending. 
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on the one hand, and applicant Don Lee Broadcasting Sys¬ 
tem, on the other, or, as between the said Don Lee and 
parties having received grants in the San Francisco area 
subsequent to the filing of the Don Lee application, rights 
previously vested in each of the applicants in this consoli¬ 
dated proceeding, including petitioner, cannot lawfully be 
destroyed or divested in the manner attempted by the 
Commission in its aforesaid Memorandum Opinion and 
Order of May 13, 1948. The Commission has previously 
held that all persons desiring to construct a television 
station in a community * 4 should have an opportunity t!o 
have their application considered and are entitled befote 
filing their applications to know whether a television chan¬ 
nel is available in the community, in accordance with the 
Commission’s Rules * * In re Yankee Network, Ind., 
File BPCT-285. Each applicant in this proceeding filed 
its respective application in the certain knowledge and 
upon the reliance that Channel 2 had been allocated to the 
San Francisco-Oakland area and had not been authorized 
or granted to any applicant therefor. To sever the appli¬ 
cation of Don Lee Broadcasting System which requests 
operation on Channel 2 from the consolidated proceeding 
herein will have the effect of eliminating from the competi¬ 
tion between the various applicants one of the three chan¬ 
nels for which each was vying up to the date of the action 
herein protested. 

4. It is of no significance that petitioner’s request is 
for a channel different from that specified in the aforesaid 
Don Lee application. Any departure from this conclusion 
at this time would be at gross variance with all of the pro¬ 
ceedings taken by the Commission in television and FM 
allocations up to this time. The Commission has stated, 
“In applying this Section (3.606) it has been the Commis¬ 
sion’s uniform practice to designate all applications for 
a consolidated hearing whenever the number of applicants 
exceeds the available frequencies, irrespective of the spe¬ 
cific channels which were requested by particular applicants. 
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* * * In view of the foregoing, the Commission is of the 
opinion that the application of petitioner was mutually 
exclusive with the other San Francisco television applica¬ 
tions, and that it was correctly consolidated for hearing 
as required by Section 1.385 of the Commission’s 
Rules and Regulations.”— Don Lee Broadcasting 
953 System, Memorandum Opinion and Order of March 
31, 1948, Mimeo No. 11858. (Underscoring sup¬ 
plied). 

5. Nothing has intervened since the Commission’s above 
decision of March 31 which in any way alters the basic 
fact that the removal of the aforesaid Don Lee application 
and with it Channel 2 from the consolidated proceeding 
herein deprives petitioner and all other parties similarly 
situated of their statutory right to a comparative hearing 
for all of the assignable channels available for the San 
Francisco-Oakland area.— Ashbacker Radio Compawy vs. 
F. C. C., 326 U. S., 327. 

WHEREFORE, the premises considered, it is respect¬ 
fully prayed that the Commission’s Order of May 13, 1948, 
severing the application of Don Lee Broadcasting System 
from the consolidated proceeding herein, be vacated. 

Respectfully submitted, 

HOGAN & HARTSON 
By /s/ D. M. Patrick 

Attornevs for Television 
Productions, Inc. (Para¬ 
mount Television Produc¬ 
tions, Inc.) 

May 19, 1948. 

• • • * 

961 Federal Communication Commission 

May 21 1948 Office of Secretary 

Motion to Set Aside Memorandum Opinion and Order 

Edwin W. Pauley, R. H. Chamberlain, V. E. Breeden 
and C. L. McCarthy, doing business under the firm name of 
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TELEVISION CALIFORNIA, applicant for a new comr 
mercial television station in San Francisco, California, 
hereby moves the Federal Communications Commission 
to set aside its Memorandum Opinion and Order of May 
13, 1948 in the above-entitled proceeding. 

The Don Lee application has no status other than that 
of a pending application for one of the available San Frank 
cisco channels and the Commission has no power under th^ 
Communications Act to grant it without considering it on 
a comparative basis with petitioner’s application. Untii 
a hearing has been held on Don Lee’s application, it i§ 
subject to comparative consideration with other pending 
applications for the same facilities. That Don Lee’s quali¬ 
fications to obtain renewals of its AM and FM licenses have 
been the subject of a hearing, and that the Commission hag 
decided not to act on its application for a television con¬ 
struction permit in San Francisco until a decision in the 
renewals hearing has been reached, merely means that itfe 
San Francisco television application has been held in thb 
pending file until its qualifications in another proceeding 
have been determined. The mere pendency of Don Lee’fe 
application while its qualifications in another proceeding 
for different facilities were being investigated can afford 
it no preferred status over other applications that might be 
filed before a construction permit was issued to Don Lee 
or its application heard. 

962 WHEREFORE, it is respectfully requested th^t 
the Commission’s Memorandum Opinion and Ordeir 
of May 13, 1948 be set aside. 

EDWIN W. PAULEY, R. H. CHAMBERLAIN, 
V. E. BREEDEN and C. L. McCARTHY 
d/b as TELEVISION CALIFORNIA 

BY: HALEY & McKENNA 

1 

/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 
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Second Floor—Durvea 
Building 

1101 Connecticut Avenue, 
N. W. 

Washington 6, D. C. 

Its Attorneys 

May 21, 1948 

• • • • 

975 Order 

The Commission having under consideration a 
petition filed May 21, 1948, by S. H. Patterson, San Fran¬ 
cisco, California, requesting dismissal without prejudice of 
of his above-entitled application for construction permit; 

IT APPEARING, That the hearing on the above-entitled 
applications is scheduled for May 24, 1948; and 
IT FURTHER APPEARING, That the Commission and 
the above-entitled applicants in the said proceeding have 
expended time and money in preparation for the said hear¬ 
ing on the basis of petitioner’s participation therein; and 
IT FURTHER APPEARING, That petitioner has not 
made a showing of good cause for dismissal without preju¬ 
dice as required by Section 1.366 of the Commission’s 
Rules; but that it appears from the allegations of the peti¬ 
tion that the applicant does not intend to prosecute further 
his application; 

976 IT IS ORDERED, This 28th day of May, 1948, 
that the petition BE, AND IT IS HEREBY, 

GRANTED IN PART; and that the above-entitled applica¬ 
tion of S. H. Patterson, San Francisco, California, BE, 
AND IT IS HEREBY, DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION, 
Rosel H. Hyde, Commissioner. 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary 

• • • • 


SEAL 
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977 Federal Communication Commission 

Jun 1 1948 Office of Secretary j 

Answer to Petition of Television Productions, Inc. to \ 
Vacate Memorandum Opinion and Order of May 13, 1948 

Comes now THOMAS S. LEE ENTERPRISES, 1NC1 
d/b as DON LEE BROADCASTING SYSTEM, San Fran^ 
cisco, California, through its attorneys, and for its answer! 
to the petition of Television Productions, Inc. to vacate the 
Commission’s Memorandum Opinion and Order of May 13^ 
1948, shows as follows: 

1. Television Productions, Inc., on July 15, 1946, petif 
tioned the Commission to dismiss its application for tele T 
vision station in San Francisco, California, (at that time 
its application was scheduled for consolidated hearing witl| 
the applications of Don Lee Broadcasting System and other 
applicants for television stations in San Francisco) on th6 
grounds that it desired to concentrate its efforts on the 
construction and operation of a television station in the 
Los Angeles-Hollywood area. The Commission, by Orde^ 
dated May 31, 1947, granted said petition. 

2. In January, 1948, Television Productions, Inc. rej- 
quested reinstatement of its application which had been 
dismissed on its motion in May, 1946. The granting of the 
reinstatement by the Commission resulted in the pendency 
of a fourth application for television station in San Fran¬ 
cisco. There being only three of the six channels allocated 
for television in San Francisco unassigned at the time of 
reinstatement of the Television Productions, Inc. applica¬ 
tion, the Commission adopted on January 30, 1948, ah 
Order consolidating these four applications for hearing. 

3. On February 18, 1948, Don Lee Broadcasting Sysr 
tern filed a Petition for Reconsideration and Modification 
of the Commission’s Order, Redesignating its Application 
for Consolidated Hearing, a copy of which was served on 

Television Productions, Inc. No opposition to this 

978 petition was filed by Television Productions, In<j. 
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On March 31, 1948, the Commission issued a Memo¬ 
randum Opinion and Order denying the Don Lee petition. 

4. On April 20,1948, Don Lee filed a motion to set aside 
said Memorandum Opinion and Order and for other relief, 
copy of which was served on Television Productions, Inc. 
No opposition was filed by Television Productions, Inc. or 
any of the other applicants, parties to the consolidated 
hearing. On May 13, 1948, the Commission entered a 
Memorandum Opinion and Order, granting the relief re¬ 
quested in the motion filed by Don Lee. 

5. The instant petition of Television Productions, Inc. 
urges only that the Commission was right in its Memoran¬ 
dum Opinion of March 31, 1948, and therefore in error in 
its Memorandum Opinion of May 13, 1948, setting aside 
its earlier opinion. In the Commission’s Memorandum 
Opinion of May 13, 1948, the Commission pointed out the 
reasons for reversing its prior decision. Television Pro¬ 
ductions, Inc. in its petition does not advert to the reasons 
stated by the Commission for its May 13, 1948 action, does 
not point out wherein the Commission’s latest action is in 
error, but merely re-states the arguments which were com¬ 
pletely disposed of by the Commission’s Memorandum 
Opinion of May 13, 1948. 

6. The consolidated hearing was scheduled to commence 
and did commence on May 24, 1948. Despite the fact that 
the relief requested by Television Productions, Inc. in its 
petition would have required full participation in such 
hearing by Don Lee Broadcasting System, Television Pro¬ 
ductions, Inc. did not request any continuance of that hear¬ 
ing pending action on its petition but on the contrary, pro¬ 
ceeded as a party in the hearing on May 24,1948. 

WHEREFORE, in view of the fact that Television Pro¬ 
ductions, Inc. in 1946 voluntarily withdrew from a consoli¬ 
dated hearing in which it would have had an opportunity 
to obtain comparative consideration with Don Lee Broad¬ 
casting System as an applicant for television station in 
San Francisco; and, in view of the fact that Television 
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Productions, Inc. waived, by failing to answer, its opportu¬ 
nity to oppose the February 18,1948 petition of Doja 
979 Lee Broadcasting System, and waived by failing tp 
answer its opportunity to oppose the April 20, 194-8 
motion filed by Don Lee, which was granted by the Com¬ 
mission, by its Order and Memorandum Opinion of May 
13, 1948; and in view of the further fact that the consoli¬ 
dated hearing from which Don Lee was severed commenced 
within a few days of the filing of Television Production^, 
Inc. petition, and that Television Productions, Inc., by vol¬ 
untarily proceeding with the consolidated hearing withofit 
requesting any continuance of the same, effectively waived 
any right to relief, which, if granted, would have required 
full participation in said hearing by Don Lee Broadcasting 
System as a party; it is respectfully submitted that the 
petition of Television Productions, Inc. to vacate the Com¬ 
mission’s Memorandum Opinion and Order of May 1$, 
1948, should be dismissed as an untimely and belated effort 
to be heard on issues now closed on which Television Pro¬ 
ductions, Inc. had full opportunity to be heard, of which 
it did not choose to avail itself, prior to the taking of any 
action by the Commission. In any event, in view of the 
fact that Television Productions, Inc. Petition of May 19, 
1948, though in substance and effect a petition for recon¬ 
sideration, fails to point out any error in the Commis¬ 
sion’s Memorandum Opinion and Order of May 13, 194&, 
the petition should be denied. 

Respectfully submitted, 

THOMAS S. LEE ENTERPRISES, IN£. 
d/b as DON LEE BROADCASTING 
SYSTEM 

I 

By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William J. Dempsey 
William J. Dempsey 

June 1,1948 


i 
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986 Federal Communication Commission 

Jun 2 1948 Office of Secretary 

Answer to Motion to Set Aside Memorandum Opinion 

and Order 

Comes now THOMAS S. LEE ENTERPRISES, INC., 
d/b as DON LEE BROADCASTING SYSTEM (herein¬ 
after sometimes referred to as “Don Lee”), San Fran¬ 
cisco, California, through its attorneys, and for its answer 
to the motion of Edwin W. Pauley, R. H. Chamberlain, V. 
E. Breeden and C. L. McCarthy, doing business under the 
firm name of Television California, to set aside the Com¬ 
mission’s Memorandum Opinion and Order entered in the 
above-entitled proceeding on May 13, 1948, shows as fol¬ 
lows: 

1. The application of Don Lee was re-designated for 
consolidated hearing with other applicants for television 
facilities in the San Franciseo-Oakland area by Commis¬ 
sion Order dated January 30, 1948. Thereafter, on Febru¬ 
ary 18, 1948, Don Lee filed its Petition for Reconsideration 
and Modification of the Order Re-designating its Applica¬ 
tion for Consolidated Hearing and for Other Relief. On 
March 31, 1948, the Commission denied the Don Lee Peti¬ 
tion. 

2. Meanwhile, the application of Edwin W. Pauley, R. 
H. Chamberlain and V. E. Breeden, d/b as Television Cali¬ 
fornia, was filed, and by Order of April 5, 1948, the Com¬ 
mission designated this application for hearing, in consoli¬ 
dation with Don Lee and the other applicants in the San 
Francisco-Oakland area. Thereafter, on April 20, 1948, 
Don Lee filed its Motion to Set Aside the Memorandum 
Opinion and Order of March 31, 1948, and requested a 
grant of the relied denied in that order. On May 13, 1948, 
the Commission issued a Memorandum Opinion and Order, 
granting the Don Lee Petition, severing its application 
from the consolidated proceeding and formally consoli- 
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dating it with the record and proceedings on the 
987 Don Lee applications for renewal of license, Docket 
No. 7398, et al. On May 14, 1948, the Commission 
granted a Petition for Leave to Amend filed by Television 
California, which amendment constituted a new partner¬ 
ship, and therefore, a new applicant. 

3. The instant petition filed by this applicant is there¬ 
fore not entitled to consideration as a part of the proceed¬ 
ings in which the Commission entered its order. In re 
application of Metropolitan Broadcasting Corporation, 
October 17, 1946, 3 R. R. 283. The Commission there held 
that a party who had no application pending before the 
Commission on the effective date of a decision, order op: 
requirement of the Commission, and who was not then, and 
is not at the time of filing its petition, a licensee or peif- 
mittee of any existing station, is not a ‘ t person or party 
aggrieved or whose interests are adversely affected” by 
the action of which it complains, under Section 405 of the 
Communications Act of 1934. Since the addition of a 
fourth partner, permitted by the Commission Order <jf 
May 14, 1948, dissolved the former partnership and con¬ 
stituted Television California a new applicant, it was ndt 
a party to the proceeding and has no standing to complain 
of the Commission’s Memorandum Opinion and Order qf 
May 13, 1948. 

4. Moreover, the predecessor party in interest in the 
Television California application, although a party to tl}e 
consolidated proceeding when the Don Lee motion of April 
20, 1948, was filed, made no opposition (as did no other 
of the then parties to that proceeding), and therefore, may¬ 
be considered to have waived its opportunity to oppose 
Don Lee in its requests for severance from the consolidated 
proceeding. 

5. The argument in the instant motion, that the Don Lee 
application has no status other than that of a pending 
application for one of the available San Francisco channel^, 
and that the Commission had no power under the Comma- 


i 
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ideations Act to grant it without considering it on a com¬ 
parative basis with petitioner’s application, is in substance 
a mere restatement of an argument disposed of by the 
Commission in its Order of May 13, 1948. That Order 
points out that the reason for reversing its prior 
988 decision was that the Commission had treated Don 
Lee’s application as in fact consolidated with the 
renewal proceeding, and that its status in relation to other 
applications filed subsequent to June 26, 1946, must be 
regarded as fixed by the Commission’s prior orders and 
notices. The motion of Television California points out 
nothing that was not disposed of by the Commission in that 
Memorandum Opinion of May 13. Its suggestion that the 
Commission’s prior action in this proceeding meant that 
the San Francisco application had been held in the pending 
file until its qualifications in another proceeding have been 
determined, is squarely contrary to the Commission’s de¬ 
termination that it had treated the application as in fact 
consolidated with the hearing on the renewal of license. 

6. The motion filed by Television California is pro- 
cedurally unsound, since it is, in effect, a motion to recon¬ 
sider a matter which has already been reconsidered by the 
Commission and in which a final order of the Commission 
has been entered. If every order of the Commission were 
subject to such reconsiderations at the behest of persons 
who had waived their legal right to place their views before 
the Commission prior to a final order, there would be no 
end to proceedings, and the administrative process would 
be protracted to the point of absurdity. 

7. Finally, as stated in the Don Lee answer to the peti¬ 
tion of Television Productions, Inc., requesting the same 
relief, dated June 1, 1948, the consolidated hearing was 
scheduled to commence, and did commence on May 24, 
1948. Despite the fact that the relief requested by Tele¬ 
vision California in its motion would have required full 
participation in such hearing by Don Lee, Television Cali¬ 
fornia did not request any continuance of that hearing 
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pending action on its motion, but on the contrary, pro¬ 
ceeded as a party in the hearing on May 24, 1948. 

WHEREFORE, In view of the fact that the applicant,! 
Television California, as now constituted, was not a party; 
to the proceeding at the time of the entering of the Order! 
of May 13,1948; and in view of the fact that its predecessor, 
in interest waived its opportunity to oppose the April 20,! 

1948, Petition of Don Lee, by failing to file an answer! 
989 or opposition to that petition; and in view of the 
fact that the motion sets forth no argument that was 
not previously considered by the Commission and disposed! 
of by its Memorandum Opinion and Order of May 13,1948 
and in view of the fact that the motion is procedurally 
unsound and the relief requested is impossible to grant;! 
and in view of the fact that the petitioner by voluntarily 
proceeding with the consolidated hearing without request¬ 
ing any continuance, effectively waived any right to relief; 
which, if granted, would have required full participation! 
in said hearing with Don Lee as a party, it is therefore 
respectfully submitted that the motion of Television Cali^ 
fomia to vacate the Commission’s Memorandum Opinion 
and Order of May 13, 1948, should be dismissed as an 
untimely and belated effort to be heard on issues nowj 
closed, by an applicant not consolidated at the time the! 
Memorandum Opinion and Order was entered, whose preJ 
decessor in interest had full opportunity to be heard, of 
which opportunity it did not choose to avail itself prior 
to the Commission’s action. 

Respectfully submitted, 

THOMAS S. LEE ENTERPRISES, INC. 
d/b as DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 25, D. C. 

By /s/ William J. Dempsey 
William J. Dempsey 


June 2, 1948 
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1070 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C. on the 29th 
day of May, 1946; 

WHEREAS, the Commission at a meeting held on Feb¬ 
ruary 15, 1946, designated for hearing upon issues to be 
specified the then-pending applications of Don Lee Broad¬ 
casting System for renewal of its licenses for radio stations 
KGB, San Diego, and KDB, Santa Barbara, California, 
and directed that, pursuant to the provisions of sections 
1.362 and 3.220 of the Commission’s rules and regulations, 
applications for renewal of its licenses for stations KFRC, 
San Francisco, and KHJ and KHJ-FM, Los Angeles, Cali¬ 
fornia, be filed within a specified time; and 

WHEREAS, these applications have since been filed; 

NOW, THEREFORE, IT IS ORDERED, that the said 
applications for renewal of licenses of KFRC, KHJ, and 
KHJ-FM be designated for hearing in consolidation with 
the applications for renewal of licenses of KGB and KDB, 
and that all of said applications be heard upon the follow¬ 
ing issues: 

1. To determine the legal, technical, financial and other 
qualifications of the applicant, its officers, directors and 
stockholders to operate the said stations or any one of them. 

2. To obtain current information concerning the char¬ 
acter of the program service which applicant may be ex¬ 
pected to render and to determine whether such service 
will meet the requirements of the populations and areas 
to be served. 

3. To obtain full information concerning applicant’s 
past practices with respect to its network operations and, 
in particular, to determine whether applicant is, or has 
been, engaging in practices in violations of, or designed 
to procure or compel violations by other stations of, the 
provisions of section 3.104 of the Commission’s rules and 
regulations. 
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4. To determine whether in the light of the evidence 
addnced upon the foregoing issues public interest will be 
served by a grant of any or all of the instant applications. 
FEDERAL COMMUNICATIONS COMMISSION | 

T. J. Slowie 
Secretary 


Jnl 1 1946 

• • # # 


1071 Federal Communications Commission 
Jul 3 1946 Office of Secretary 


Notice of Appearance 


Comes now DON LEE BROADCASTING SYSTEM) 
through its attorneys, and files this appearance in con¬ 
formity with Section 1.382(b) of the Commission’s Rules 
of Practice and Procedure, and states that it will appear 
and present evidence on the issues specified by the Com4 
mission in the Notice of Hearing on such date as may be 
fixed by the Commission for the hearing on the above4 
entitled applications. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By /s/ Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 
Washington 5, D. C. 


July 3,1946 


By 


William J. Dempsey 
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1072 Federal Communications Commission 

Mar 12 1946 Office of Secretary j 

Petition to Reconsider and Set Aside Action of j 

February 15,1946 

S 

Comes now Don Lee Broadcasting System, licensee of 
Stations KHJ, KHJ-FM, Los Angeles; KGB, San Diego; 
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KFRC, San Francisco; and KDB, Santa Barbara; by its 
attorneys, and requests the Commission to reconsider and 
set aside its action of February 15, 1946, which directed 
a hearing on the then pending applications for renewal of 
licenses for the operation of Station KGB and KDB and 
ordered the tiling of applications for renewal of licenses 
for the operation of Station KHJ, KHJ-FM and KFRC,* 
and in support of this petition submits the following: 

1. The aforementioned action of February 15,1946, was 
announced by the Commission in a public release dated 
February 18, 1946. On February 19 the Commission pub¬ 
lished a letter which wras addressed to petitioner, dated 
February 15, 1946, which letter was not received by peti¬ 
tioner until February 21,1946. 

2. The basis for the aforementioned action taken by the 
Commission on February 15, 1946, was stated in said letter 
to be as follows: 

“It appears upon examination of the files of several of 
your affiliated stations that you have been indulging in 
practices which may be in violation of the provisions of the 
Commission’s Regulation 3.104, relative to netwrork option 
time, both in failing to give your affiliates the 56-days’ 
notice of the exercise of your option which is required by 
said regulation, and in compelling your affiliates to option 
to you more than the permissible maximum number of 
hours in each segment of the broadcast day.” 

1073 3. Regulation 3.104, referred to in the Commis¬ 

sion’s letter, provides as follows: 

“No license shall be granted to a standard broadcast 
station which options for network programs any time sub¬ 
ject to call on less than 56 days’ notice, or more time than 
a total of three hours within each of four segments of the 


* Applications for renewal of licenses for stations KHJ-FM and 
KFEC have been filed with the Commission in regular course since 
February 15, 1946. The renewal application for station KHJ is not 
yet due for filing and has not been filed. 
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broadcast day, as herein described. The broadcast day is 
divided into 4 segments, as follows: 8:00 a. m. to 1:00 pi 
m.; 1:00 p. m. to 6:00 p. m.; 6:00 p. m. to 11:00 p. m.; 11:00 
p. m. to 8:00 a. m. Such options may not be exclusive a& 
against other network organizations and may not prevent 
or hinder the station from optioning or selling any or all 
of the time covered by the option, or other time, to othejr 
network or organizations. 

4. It is patent from a reading of Regulation 3.104 that 
it applies to and governs certain practices of licensees of 
broadcast stations in their relationship to and dealings 
with network organizations. Regulation 3.104 does nqt 
apply to nor does it purport to govern network organiza¬ 
tions in their relationships to or dealings with licensees 
of broadcast stations. This distinction is one which }s 
based not merely on the wording of Regulation 3.104, but 
upon the basic statutory authority pursuant to which the 
Commission promulgated the rule. NBC v. FCC 319 U. S. 
190. Petitioner, as a network organization, is not subject 
to regulation by the Commission, and as a network organi¬ 
zation could not possibly violate Regulation 3.104, first, 
because by its terms Regulation 3.104 does not purport to 
be applicable to network organizations, and second, and 
more fundamentally, because as a matter of basic statutory 
power, the Commission has no jurisdiction to regulate 
network organizations, as such, in any manner. Petitioner, 
therefore, is at a loss to understand how, as a network 
organization, it could have violated Regulation 3.104, re¬ 
gardless of what an examination of the files of any of its 
affiliated stations might show. 

5. As a licensee of stations KFH, KFH-FM, KGR, 
KFRC and KDB, petitioner theoretically could violaite 
Regulation 3.104 if it engaged in practices with some other 
network organization which are proscribed by that regula¬ 
tion. These stations, however, do not have any netwoirk 
affiliation with Don Lee Broadcasting System, in fact they 
could not, since they are all wholly owned by petitioner and 
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obviously petitioner could not have a contract with 
1074 itself. These stations could not possibly be indulg¬ 
ing in practices which are in violation of Regulation 
3.104, insofar as Don Lee Broadcasting System is con¬ 
cerned and apparently they are not being so charged by the 
Commission, since the letter of February 15, 1946, refers 
to an examination of the files of several stations which are 
affiliated with (not licensed to) petitioner. 

6. Petitioner cannot understand why the Commission 
desires to hold hearings on applications for renewal of 
license of petitioner’s five stations, none of which could 
possibly have violated any of the Commission’s so-called 
network regulations, because an examination by the Com¬ 
mission of the files of some other stations, not licensed to 
petitioner, indicates that these other stations may be vio¬ 
lating Regulation 3.104. 

7. Petitioner fully concedes the authority of the Com¬ 
mission to investigate any of its licensees with respect to 
their compliance or noncompliance with Regulation 3.104 
in their dealings with petitioner, as a network organization 
or with any other network, regional or national. So far 
as petitioner knows, none of its affiliates has ever violated 
Regulation 3.104 by optioning time to petitioner subject to 
call on less than 56 days’ notice or by optioning to peti¬ 
tioner more than the permissible maximum number of 
hours in each segment of the broadcast tday. If the Com¬ 
mission has any reason to believe that some particular 
licensee or licensees have optioned time to petitioner in 
violation of Regulation 3.104, it would seem that the appro¬ 
priate procedure for the Commission to follow would be 
to hold such licensee or licensees accountable. If the Com¬ 
mission desires to institute an investigation of the network 
practices of any or all of the licensees affiliated with peti¬ 
tioner, in order to determine whether they are complying 
with Regulation 3.104 or with any of the other so-called 
network regulations, petitioner will cooperate thoroughly 
and earnestly with the Commission in this endeavor. At 


the present time petitioner is not aware of any snch invesr 
tigation having been instituted by the Commission, and 
does not assume that the action taken by the Commission 
on February 15, 1946, in designating petitioner’s pending 
renewal applications for hearing and calling for the filing 
of other renewal applications by petitioner was the means 
employed by the Commission for instituting such an inves¬ 
tigation. 

1075 8. There are at least three basic reasons why th^ 

Commission’s action of February 15, 1946, is not an 
appropriate way to investigate the network practices undej* 
Regulation 3.104 of licensees affiliated with the Don Le^ 
Broadcasting System. 

(a) The first reason has been dealt with previously in 
this petition, to wit, petitioner, considered either as a net¬ 
work organization or as a licensee of broacast stations, 
could not itself, conceivably, have violated Regulation 3.104. 
In a hearing on the qualifications of petitioner to obtaih 
a renewal of the licenses which it holds for the operation 
of broadcast stations, any issue relating to possible viola¬ 
tions of Regulation 3.104 would necessarily place upoii 
petitioner a burden of disproving a charge of violating a 
regulation which has no application to petitioner. In effecj, 
such an issue in a hearing on petitioner’s renewal applica¬ 
tions would require petitioner to prove that some other 
licensee or licensees have not violated Regulation 3.104, 
and if petitioner should fail to meet this burden, no proper 
basis would thereby be laid for refusing to renew peti¬ 
tioner’s licenses. 

(b) The calling for the filing of renewal applications 
of stations KHJ, KHJ-FM and KFRC pursuant to Regu¬ 
lation 1.362 is not an appropriate way to institute an inves¬ 
tigation into the network practices of licensees affiliated 
with petitioner’s network organization from the standpoint 
of sound and reasonable administration and from the 
standpoint of Commission precedent. This rule contem¬ 
plates that the Commission shall call for a renewal of 
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license if as a result of a hearing or investigation already 
in progress, the filing of such renewal application appears 
to be necessary or convenient for a more expeditious han¬ 
dling of the subject matter of such hearing or investigation. 
For example, if an application is filed for facilities already 
assigned to an existing licensee, and such application is 
designated for hearing, the Commission under Rule 1.362 
may direct the existing licensee to file an application for 
renewal of license as a convenient way of enabling the 
Commission to make an expeditious determination on a 
comparative basis of the qualifications of two applicants 
seeking the identical facilities. However, to institute an 
investigation by calling for the filing of a renewal 
1076 application is to distort the plain meaning of Rule 
1.362, and such a procedure is in derogation of such 
limited rights as a licensee has to remain unmolested dur¬ 
ing the life of his license. 

(c) The action of the Commission taken February 15, 
1946, in setting petitioner’s pending renewal applications 
for hearing and directing additional renewal applications 
to be filed certainly cannot be justified on the theory that: 

(1) If a network organization is also a licensee of a 
radio station, it is for that reason subject to regulation as 
a network organization by the Commission. 

(2) If such a network organization in its relationship 
to an affiliate engages in practices which, if it were not a 
licensee would subject it to no sanctions whatsoever, the 
Commission may apply sanctions because it is a licensee 
of a broadcast station. 

(3) Such sanctions may be the refusal to renew the 
licenses of such stations as are licensed to the network. 

Petition submits that the foregoing propositions are not 
sound as a matter of law and that the Commission cannot 
by an extension of its licensing authority reach out to 
control network organizations, regardless of whether or 
not such network organizations are also licensees of broad¬ 
cast stations. To do so would be tantamount to the asser- 
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tion of regulatory power over the activities of licensees ifi 
non-broadcasting activities, such as newspaper publishing* 
department store operations, insurance business and the 
myriad of other activities in which licensees are presently 
engaged in besides broadcasting. 

9. Petitioner, as heretofore stated, desires to assist thq 
Commission to the greatest extent possible in any invest^ 
gation that the Commission desires to make into the netn 
work practices of licensees affiliated with the petitioned 
If the Commission has any reason to believe that violations 
of this regulation have or may have been connected by any) 
of petitioner’s affiliates, petitioner will, if advised as to 
the particulars of such possible violations, submit fortld 
with a full report containing all information which has any 
bearing on the matter. Petitioner is objecting in this petd 
tion to the action taken on February 15, 1946, not because 
any evidence adduced at a hearing on any of it$ 
1077 renewal applications would show that petitioner ha$ 
failed to abide by its network contracts with it^ 
affiliates, or has entered into any contracts which are in 
violation of Regulation 3.104, but because the procedure 
which the Commission proposes to follow in order to ascer¬ 
tain the facts with respect to compliance with Regulation 
3.104 by the licensees who are subject to its provisions is^ 
in petitioner’s judgment, a wholly improper procedure 
calculated to irreparably damage petitioner. 

Petitioner submits it should not be required in a hearing 
on the renewal of its licenses to disprove charges that 
several of its affiliated stations have violated Regulation 
3.104. The Commission’s action of February 15, 1946, has 
unjustly created doubt in the minds of the public as tb 
petitioner’s qualifications to operate broadcast stations, 
has resulted in a loss of public trust and confidence in 
petitioner’s network operations, and if hearings are held 
on petitioner’s applications for renewal of license in ordexj 
to explore the possible violation of Regulation 3.104 bv 
other licensees, petitioner will thereby be subject unjustiH 
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fiedly to expenditures of money, time and effort to prove 
what the Commission has ample resources, power and au¬ 
thority to find out by instituting an investigation of the net¬ 
work practices of such of its licensees as the Commission 
has good cause to believe may be violating any of its rules 
or regulations. (Section 403 of Communications Act of 
1934, as amended) 

In short, petitioner submits that if the Commission de¬ 
sires to follow up on what its examination of the files of 
some of the affiliates of Don Lee Broadcasting System has 
indicated might possibly be a violation of Regulation 3.104 
by such affiliates, the appropriate parties for the Commis¬ 
sion to call to account are the licensees who might possibly 
be found to have violated the regulation, and not someone 
who is not subject to the regulation and could not possibly 
have violated it. 

1078 Prayer 

WHEREFORE, Petitioner respectfully prays 
that the Commission reconsider and set aside its action of 
February 15, 1946, which designated the applications for 
renewal of license of Stations KDB and KGB for hearing, 
and directed the filing of applications for renewal of li¬ 
cense for stations KHJ, KHJ-FM and KFRC. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 
Washington 5, D. C. 

By 

William C. Koplovitz 

* • • # 


Mar 12 1946 
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1079 Order 

i 

At a session of the Federal Communications Com- i 

i 

mission held at its offices in Washington, D. C. on the 20th 
day of March, 1946; 

The Commission having under consideration applicant’s! 
petition to reconsider and set aside the Commission’s ac-l 
tion of February 15, 1946, which directed a hearing on the j 
then pending applications for renewal of licenses of sta-j 
tions KGB and KDB and which ordered the filing of appli¬ 
cations for renewals of licenses for renewals of licenses of 
stations KHJ, KHJ-FM and KFRC; 

IT IS ORDERED, that the said petition BE, AND IT 
IS HEREBY DENIED; and IT IS FURTHER OR-j 
DERED, that petitioner’s application for renewal of li¬ 
cense for station KHJ be filed on or before April 10, 1946.| 

Federal Communications Commission! 

T. J. Slowie 
Secretary. 

• * • • 
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1080 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C., on the 5th{ 
day of December, 1946; 

The Commission having under consideration the above-t 
entitled applications which have been designated for hear4 
ing in a consolidated proceeding scheduled to commence 
January 14, 1947, and the Commission further having 
under consideration the issues heretofore released with 
respect to said applications; 

IT IS ORDERED, that the said issues be, and they arb 
hereby, amended to read as follows: 

1. To determine the legal and other (not including tech} 
nical & financial) qualifications of the applicant, its officers^ 
directors and stockholders to operate the said stations or 
any one of them. j 
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2. To obtain full information concerning applicant’s 
past practices with respect to its network operations and, 
in particular, to determine whether applicant is, or has 
been, engaging in practices in violation of, or designed to 
procure or compel violations by other stations of, the pro¬ 
visions of sections 3.101, 3.102, 3.104 or 3.105 of the Com¬ 
mission’s rules and regulations. 

3. To determine whether in the light of the evidence 
adduced upon the foregoing issues the applicant is quali¬ 
fied to operate any or all of the stations for which licenses 
are requested by the instant applications. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 

Secretary 

• # • • 

1081 Federal Communication Commission 
Jan 6 1947 Office of Secretary 

In re Applications of 
DON LEE BROADCASTING SYSTEM 
SAN DIEGO (KGB) Docket No. 7398 
SANTA BARBARA (KDB) Docket No. 7399 
SAN FRANCISCO (KFRC) and 
LOS ANGELES (KHJ and KHJ-FM) 

Docket No. 7615 
Docket No. 7616 

i _ 

For Renewal of Licenses 
SAN DIEGO (KGB) Docket No. 7497 
For Construction Permit 

Petition for a Declaratory Ruling 

Comes now DON LEE BROADCASTING SYSTEM, 
licensee of Radio Stations KGB, KDB, KFRC, KHJ and 
KHJ-FM, through its attorneys, and respectfully requests 
that the Commission, pursuant to Section 1.728 of the 
Commission’s Rules and Regulations, issue a declaratory 
ruling to remove the uncertainty created by the issues in 
the above-captioned proceedings. In support whereof it 
is shown that: 

1. The Commission on February 15, 1946, designated 
for hearing the then pending applications for renewal of 
license of petitioner’s Stations KGB and KDB and ordered 
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petitioner to file applications for renewal of licenses fopr 
Stations KHJ, KHJ-FM and KFRC. 

2. The aforementioned action of February 15, 1946, 
was announced by the Commission in a public release dated 
February 18, 1946. On February 19 the Commission pub¬ 
lished a letter which was addressed to petitioner, dated 
February 15, 1946, which letter was not received by peti¬ 
tioner until February 21, 1946. 

3. The basis for the aforementioned action taken by 
the Commission on February 15, 1946, was stated in said 
letter to be as follows: 

“It appears upon examination of the files of several of 
your affiliated stations that you have been indulging ip 
practices which may be in violation of the provisions df 
the Commission’s Regulations 3.104, relative to network 
option time, both in failing to give your affiliates the 
56-davs’ notice of the exercise of your option which is 
required by said regulation, and in compelling your affili¬ 
ates to option to you more than the permissible ma ximum 
number of hours in each segment of the broadcast 
day.” 

1082 4. On March 12, 1946, petitioner filed a petitioh 

to reconsider and set aside the action taken by thje 
Commission on February 15, on the ground that Commis¬ 
sion’s Regulation 3.104 applies not to networks, but Ijo 
stations affiliated with networks, and that the setting Of 
petitioner’s applications for renewal of license of its owp 
stations was an inappropriate procedure to determine 
"whether or not any of petitioner’s affiliates had violated 
the provisions of Section 3.104. Petitioner also offered to 
cooperate fully with the Commission in any investigation 
of its network operations and affiliates’ practices, to deter¬ 
mine whether or not any such violation had occurred. This 
petition was summarily denied by the Commission oh 
March 20, 1946. ] 

5. On May 29, 1946, the Commission adopted an order 
specifying four “issues” for the hearing on petitioner’s 
renewal applications. The first and second of such issues 
were purely formal issues concerning “legal, technical, 
financial and other qualifications of the applicant, its oflfi- 
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cers, directors and stockholders to operate said stations”, 
and to obtain information concerning applicant’s program 
service, neither of which related in any way to the stated 
purpose of the Commission in setting the applications for 
hearing. The third issue is in effect a paraphrase of the 
Commission’s above-quoted letter and reads: 

4 ‘To obtain full information concerning applicant’s past 
practices with respect to its network operations and, in 
particular, to determine whether applicant is, or has been, 
engaging in practices in violations of, or designed to pro¬ 
cure or compel violations by other stations of, the provi¬ 
sions of Section 3.104 of the Commission’s rules and regu¬ 
lations.” 

The fourth issue is purely formal and simply raises the 
question of whether, in the light of the evidence adduced, 
“public interest will be served by a grant of any or all” 
of the applications. 

6. At a hearing, commencing May 20, 1946, held by the 
Commission in Los Angeles on an application filed by 
petitioner for license for a television station in Los Angeles 
(Docket No. 7255), petitioner was requested by Commis¬ 
sion Counsel Hearne and Presiding Officer and Assistant 
General Counsel Plotkin, in view of the Commission’s 
action in setting petitioner’s renewal applications for hear¬ 
ing, to make a part of the record a certain memorandum 
from Sydney Gaynor of petitioner’s organization, to the' 

stations affiliated with petitioner’s network, together 
1083 with such explanation as petitioner might care to 

make on the question of whether the memorandum 
evidenced any violation of Section 3.104. In compliance 
with this request, petitioner filed this material as Exhibit 
20 in that proceeding on May 28. The only intimation 
petitioner has had of what, if any, action on its part may 
have been construed by the Commission as either violating 
or designed to violate Section 3.104 is the direction to file 
a copy of the Gaynor memorandum. 

7. Following the filing of the Gaynor memorandum and 
an affidavit of Mr. Weiss showing that no violation of Sec¬ 
tion 3.104 was involved, the instant proceeding, originally 
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set by the Commission for June 17, was on the Commis- 
sion’s own motion on June 14 postponed to October 7, 
1946. 

8. On or about July 27 Commission Investigator Bay 
Lewis presented himself at petitioner’s Los Angeles office 
and requested that Mr. Weiss, Vice-President and General 
Manager of the Don Lee Broadcasting System, make avail¬ 
able to him for inspection and examination petitioner ’k 
files, particularly its correspondence files with its affiliated 
stations. An office was made available for Mr. Lewis and 
the complete files given him for such examination. At Mr. 
Lewis’ request Mr. Weiss, to facilitate such examination, 
told him which of petitioner’s affiliated stations had indL 
cated dissatisfaction in any of their relationships with 
petitioner. On the basis of the voluminous files involved, 
Mr. Lewis requested permission from Mr. Weiss to remove 
the files so that he could examine them and have copies of 
such portions thereof as he desired made in the Commis^ 
sion’s offices. Consent was freely given and the files were 
crated and shipped to Mr. Lewis. Mr. Lewis promised t<> 
return the files as soon as he had completed his examinatioi 
and any copying he deemed necessary. 

9. Some weeks before the scheduled hearing date of 
October 7, petitioner’s counsel, upon being advised thaf 
Mr. Lewis had obtained the files and had not yet returned 
them, requested Assistant General Counsel Wilkinson and 
Mr. Bernard Koteen, to whom he was referred by Mr. Wil- 
kinson, to return the files so that he could examine them 
before the hearing. At the same time, a prehearing conferr 
ence was requested for the purpose of agreeing upon a 
procedure or stipulation to simplify the presentation of 
formal proof under Issues 1 and 2 of the hearing notice 
and to ascertain specifically what actions of petitioner the 
Commission deemed to have any bearing upon any viola¬ 
tion of Section 3.104 of the Commission’s Buies and 

1084 Begulations, in order to give petitioner an opportu¬ 
nity, in advance of the hearing, to subpoena any 
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witnesses needed, arrange for depositions, if necessary, 
and to take any other measures shown to be required or 
appropriate as a result of the conference. Petitioner’s 
counsel was advised that the Commision’s staff had not 
completed its study and examination of petitioner’s files 
and was not at that time prepared sufficiently to hold a 
prehearing conference, but that one would be arranged at 
a later date. 

10. The Commission on September 26, on its own mo¬ 
tion, continued the hearing from October 7 to December 
2. This continuance was ordered to afford Commission 
counsel additional time to prepare for the hearing and to 
examine petitioner’s files. Petitioner’s files were delivered 
to counsel for petitioner on November 18,1946. On Novem¬ 
ber 20 the hearing was continued on petitioner’s motion 
to January 14, 1947. 

11. On December 2 a pre-hearing conference was held 
at the request of petitioner’s counsel, at which the Commis¬ 
sion was requested to advise petitioner or its counsel, either 
formally or informally, what specific violations of Commis¬ 
sion Regulation 3.104 the Commission believed petitioner 
had been party to, and what practices of petitioner may 
have been in violation of that section. In response to this 
motion, the Commission, by its Secretary, in a letter re¬ 
ceived on December 12, 1946, furnished the attorneys for 
Don Lee Broadcasting System with a list of 416 documents 
from the files of the Don Lee Broadcasting System, of 
which it had made photostatic copies, and which it proposed 
to use as the basis of its evidence in the hearing to be held 
on January 14,1947. On December 5,1946, the Commission 
amended the issues in the above-entitled proceeding, elimi¬ 
nating part of Issue 1, all of Issue 2, and enlarging Issue 
3 to include violations of Commission Regulations 3.101, 
3.102 and 3.105. 

12. Diligent search of the crate of voluminous files, 
which the Don Lee Broadcasting System had furnished 
the Commission, has enabled the attorneys, with great 
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difficulty, to assemble 372 of the letters, telegrams, memo-* 
randa, orders and teletype messages which answer to the 
description, according to date, sender and addressee, fur¬ 
nished in the Commission list. 

13. Since in many instances, attorneys for the petitioned 
found in the numerous files several documents which 

1085 could possibly fit the Commission description, and* 
after diligent search, were still unable to find many 
of the documents, they requested the Commission LaW 
Department on December 20, 1946, for a set of the Com-j 
mission’s photostatic copies of the documents. On Decent 
ber 26,1946, when the Commission employee having knowl¬ 
edge of the case returned to his office, attorneys for th6 
petitioner were informed that the Commission evidence 
had been forwarded to Los Angeles and, consequently; 
attorneys for the petitioner would not be able to obtain 
copies until they arrived at Los Angeles for the hearing. 

14. A careful and detailed examination of the 372 docu-f 
ments fails to reveal anything which attorneys for the 
petitioner, placing every reasonable interpretation upoh 
the evidence and upon Sections 3.101, 3.102, 3.104 and 3.103 
of the Commission’s Rules and Regulations, can construe 
as a theory upon which the Commission might prove a cas4 
of a “contract, arrangement or understanding, express or 
implied,” which “requires” a station to do, or “ 
or hinders” a station from doing, or “penalizes” 
for doing, any of the things ordered or proscribed foif 
stations affiliated with a network in the regulations conj 
ceming chain broadcasting. Similarly, examination of the 
documentary evidence fails to reveal anything which attor¬ 
neys for the petitioner can construe as “indulging in pracr 
tices which may be in violation of the provisions of th$ 
Commission’s Regulation 3.104 relative to network option 
time,” as charged in the Commission’s letter of February 
15, 1946, to the Don Lee Broadcasting System. 

15. Therefore, petitioner, in order that its attorneys 
proceed at the hearing upon some reasonable theory of h 

I 

i 

! 

i 


prevent^ 
a station 


i 
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case of network violations, requests that the Commission 
remove the uncertainty caused by massing under the gene¬ 
ral terminology of one issue which covers four regulations, 
all possible interpretations that may be attached to 416 
documents, which may relate to any one of the four differ¬ 
ent, regulations, and, in addition, any business practices, 
not covered by the specified documents, which may have 
taken place over a period of almost four years between the 
Don Lee Broadcasting System and more than 37 affili¬ 
ated stations. 

16. Petitioner does not seek postponement of the hear¬ 
ing now scheduled for January 14, 1947, nor does it ask 

that the Commission be required to anticipate in its 
1086 issues all of the evidence which may possibly be 

adduced at a hearing, but petitioner seeks a declara¬ 
tory ruling in the nature of a bill of particulars, setting 
forth with reasonable particularity what specific violations 
of the network regulations the Commission believes peti¬ 
tioner may have been party to, in order that it may proceed 
at the hearing under some definite theory of the case 
against it, and may prepare to rebut evidence introduced 
under such theory of the case by relevant cross-examina¬ 
tion, competent documentary evidence, and testimony of 
witnesses. This it cannot do, having only the general 
language of the second issue and a list of the documents 
from its files, which Commission counsel may offer as part 
of the Commission’s evidence. 

17. Petitioner requests that such declaratory ruling be 
framed with sufficient particularity as to designate definite 
violations of named regulations, by specific transactions or 
series of transactions with named affiliates at specified 
times, and specifically what, if any, operating practices the 
Commission questions. 

WHEREFORE, The premises considered, Don Lee 
Broadcasting System respectfully requests that the Com¬ 
mission pursuant to Section 1.728 of its Rules and Regula¬ 
tions, in order to remove the uncertainty raised by the 


broad and general allegations of the second issue, and in 
the interest of intelligent and orderly procedure at the 
hearing, issue a declaratory ruling directed to the pointy 
mentioned above. 

Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 
Washington 5, D. C. 

By William J. Dempsey 
William J. Dempsey 


January 6, 1947 


• * # * 


1087 Memorandum Opinion 

! 

The Commission has before it a petition filed b^ 
Don Lee Broadcasting System requesting a declaratory 
ruling “to remove the uncertainty created by the issues iri 
the above-captioned proceedings.” The petition points ou^; 
that pursuant to a pre-trial conference with Commission 
counsel and the hearing officer petitioner has been furf 
nished a list of the documents in the Don Lee files (which 
were made available to the Commission in July 1946} 
which Commission counsel intends to rely upon in th4 
course of the hearing. Counsel for petitioner points out 
that after reading these documents, he is unable to deduce 
therefrom any theory upon which the Commission might 
prove that a violation of the Commission’s chain broadj 
casting regulations has taken place. He, therefore, ref 
quests that the Commission issue a declaratory ruling 
“with sufficient particularity as to designate definite viof 
lations of named regulations, by specific transactions or 
series of transactions with named affiliates at specified 
times, and specifically what, if any, operating practices 
the Commission questions.” 

As is noted in the petition, counsel for petitioner has 
been supplied with a list of all the documents from the 
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Don Lee files (which were made available to the Commis¬ 
sion in July 1946) upon which Commission counsel intends 
to rely during the course of the hearing. Moreover, (and 
this is not pointed out in the petition) although under 
the Commission’s rules the applicant is required to 
present the case first in a hearing involving renewal of 
license or construction permit (as this one does), an agree¬ 
ment was reached at the pre-trial conference that the 
Commission would present its case first. 

1088 In view of the foregoing, the Commission is of 
the opinion that the counsel for petitioner has been 
afforded a very complete opportunity of knowing in ad¬ 
vance just what the theory of the Commission’s case is and 
has been accorded the fullest opportunity of presenting his 
case after knowing what the Commission’s case is. 

The petition for declaratory ruling is therefore denied. 
FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary 

Adopted: January 9, 1947 

1090 BEFORE THE FEDERAL 

COMMUNICATIONS COMMISSION 
(Broadcast) 

Los Angeles, California 
Tuesday, January 14, 1947 

In the Matter of the Applications of: DON LEE 
BROADCASTING SYSTEM, San Diego, California, 
Docket No. 7389 (Renewal); DON LEE BROADCASTING 
SYSTEM, Santa Barbara, California, Docket No. 7399 
(Renewal); DON LEE BROADCASTING SYSTEM, Los 
Angeles, California, Docket No. 7615 (Renewal); DON 
LEE BROADCASTING SYSTEM, Los Angeles, Califor¬ 
nia, Docket No. 7616 (Renewal); DON LEE BROAD¬ 
CASTING COMPANY, San Diego, California, Docket No. 
7497 (CP to increase power); DON LEE BROADCAST¬ 
ING SYSTEM, San Francisco, California, Docket No. 
7680 (FM). 
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The above-entitled matter came on for hearing before 
Commissioner Rosel H. Hyde, in Room 324 Federal Buildf 
ing, Los Angeles, California, at 10:00 a. m., pursuant to 
notice. 

APPEARANCES: 

i 

On behalf of the Federal Communications Commission: 
Bernard Koteen, Washington, D. C. 

On behalf of Don Lee Broadcasting System: William 
J. Dempsey, Bowen Building, Washington, D. C. 

i 

1091 Proceedings 

COMMISSIONER HYDE: The matters to be 
heard this morning are the following applications of Don 
Lee Broadcasting System: KGB, Docket No. 7389; KDB, 
Docket No. 7399; KFRC, Docket No. 7615; and KHJ, F^ 
Docket No. 7616; KGB, application for a construction 
permit, Docket No. 7497; and Docket No. 7680, an appli¬ 
cation for a permit to construct an FM station at Sah 
Francisco. 

Mr. Reporter, I think you have the appearances of appli¬ 
cants ’ counsel and Commission’s counsel. 

Mr. Dempsey, at the pre-hearing conference with your¬ 
self and Commission’s counsel, we discussed a possible 
order of proceeding and I indicated I would ask Commis¬ 
sion’s counsel to proceed first if you wish it that way. 

MR. DEMPSEY: Mr. Commissioner, I have discussed 
the matter with Commission’s counsel and I find that aS 

i 

a part of Commission counsel’s case it was intended to call 
as witnesses, Mr. Weiss and Mr. Gaynor and Mr. Campbell 
for what technically would not, but in effect, would be 
cross examination. For that reason I prefer to go ahead 
and put in as a direct case a statement of the basic oper¬ 
ating policies of the network because I think it would be 
easier to follow and more conducive to expeditious treat¬ 
ment if that were done, before any cross examination takeb 
place. 

MR. KOTEEN: I have no objection to Mr. Demp*- 

1092 sey proceeding first. 

MR. DEMPSEY: Mr. Commissioner, just so I cap 
be sure the record is straight, I would like to havp 
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included in the record the petition that we filed on March 
12th asking the Commission to set aside its order designat¬ 
ing for renewal the several applications of Don Lee which 
was denied by the Commission, and note an exception to 
that action. 

COMMISSIONER HYDE: Well, I should think that 
the record ought to include all of the pleadings which have 
been filed and ruled upon up to this time. 

MR. DEMPSEY: I just wanted to do that out of an 
excess of caution. 

COMMISSIONER HYDE: And should be considered 
in any further consideration. 

MR. DEMPSEY: And both to the ruling or the order 
on that petition and the memorandum opinion in response 
to our request, I should like to have the record show that 
we take exception. 

COMMISSIONER HYDE: The record will so show. 

MR. DEMPSEY: Mr. Commissioner, I should like to 
make a preliminary motion at this point to strike Issue 
No. 3 in the Notice of Hearing. There are several indi¬ 
vidual notices affecting the various applications, but the 
issue applies to all of them, and it is the issue which reads: 

4 ‘To determine whether in the light of the evidence 
1093 adduced upon the foregoing issues, the applicant is 
qualified to operate any or all of the stations for 
which licenses are requested by the instant application.” 

And that includes the pending applications of Don Lee 
Broadcasting System for FM and for renewal and for 
improvement of facilities by way of a construction permit 
at San Diego. In support of the motion I want to state 
the reasons for making it. As we have stated, without 
much avail so far, to the Commission, we are very defi¬ 
nitely at a loss to understand precisely what violations of 
any regulations the Commission may be charging us with, 
or what practices in the operation of the network may be 
deemed by the Commission to be conducive or—in the 
language of the issue: “designed to compel violations of 
the regulation.” 

The reason I suggest the striking of Issue No. 3 is that 
that would leave a full scope in this hearing to adduce 



all and any evidence the Commission wonld want on any 
of the facts, and it would be in the nature more of an 
investigation than a trial on charges which haven’t yet 
been disclosed, and we would then be in position, as would 
the Commission, if it finds after all the evidence is in that 
there is a basis for a specific charge, it could then formu¬ 
late the charge and we would have an opportunity to meet 
it. I wouldn’t assume it likely that more evidence 

1094 would be necessary at that time, but it is possible 
that some would he necessary and as a method of 

procedure, it would of course give the widest scope t£> 
counsel for the Commission to get any and all evidencfe 
on any phase of our operations into the record, and we 
are perfectly willing and I think have evidenced that will¬ 
ingness to make complete disclosure of anything that the 
network has done, but we would very definitely want to he 
in the position after the evidence is in and after all the 
network officials have been interrogated and cross exam¬ 
ined to know if there is a specific charge, what it is, so that 
we can appropriately and properly defend ourselves. 

I think of course that the request is well within the power 
under the order designating you as Hearing Commissioned. 

COMMISSIONER HYDE: Issue No. 3 reads as fal¬ 
lows : 

“To determine whether in the light of the evidence 
adduced upon the foregoing issues, the applicant is quali¬ 
fied to operate any or all of the stations for which licenses 
are requested by the instant applications.” 

Now, I take it that the phrase “in the light of the eyi- 
dence adduced upon the foregoing issues” keys this thiipd 
issue to the questions raised in 1 and 2, Issue 2 in particu¬ 
lar. 

Commission Regulations 3.101, 3.102, 3.104, 3.1Q5, 

1095 which were mentioned at the pre-hearing conference 
which I mentioned earlier— 

MR. DEMPSEY: Those specific regulations are the 
ones that you are interested in. 

COMMISSIONER HYDE: At that time we asked Com¬ 
mission’s counsel to give you a list of and indicate the 
exhibits and the evidence that he had at that time relating 
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to alleged or possible violations of the sections for the 
very purpose of making sure that you did have notice of 
the matters that would be discussed here. We didn’t come 
out here to conduct a hearing on hidden questions at all. 

MR. DEMPSEY: Mr. Commissioner, may I say that 
in addition to what Commission’s counsel gave me, and it 
was everything that there was any understanding would 
give me, is first a list of the documents from the Don Lee 
files which he considered he might use at this hearing. 
There was no commitment that he was going to use all of 
them. I presume he would use some part. 

Nor was there any understanding or commitment that 
he wouldn’t call witnesses to testify on matters which 
might or might not be related to anything in those letters. 
So that what we had was, in effect, a list of the documents 
from our files of which he had made copies with the 
possible intention of using them. 

I think that is correct, isn’t it? 

1096 MR. KOTEEN: That is correct. 

MR. DEMPSEY: And that is all we have had. 
Now, the reason why I ask that the third issue be stricken, 
it is true that it is keyed to the first and second issue, but 
it is also true that without the third issue, the final decision 
to grant or deny the license cannot be made, and we are 
anxious to put in all the evidence you want and give you 
all the information you want. 

We are also anxious after you have it, to know precisely 
vrhat it means to you in terms of a possible violation, so 
that if it is a question of interpretation, we can argue it. 
If it is a question of fact, we can then meet it if we have 
any other evidence, and I should like to point out too, as 
I should have done in making the motion, that this hearing 
is not a hearing under the procedure prescribed by the 
statute 309A. It was not set nor were the issues on the 
basis of any examination of any renewal application that 
we had filed, and I do think it perfectly appropriate and 
conducive to orderly procedure for the Commission to 
investigate any one of these matters, and to do so at a 
public hearing, but I don’t think an investigation ought 
to result in a refusal to renew without the intervening step 
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of specific charges, which I don’t believe as yet we have 
had. 

MR. KOTEEN: Well, in furnishing counsel for the 
applicant both with an amended set of issues and 

1097 a series of documents upon which the Commission 
proposes to substantially rely, I believe that the 

matters to be met by counsel are fairly well defined—are 
very thoroughly defined. I believe further that the argu¬ 
ments here offered by Mr. Dempsey are substantially the 
same as he has heretofore offered and which have beeii 
denied by the Commission. 

Consequently, I see no basis at this time for granting his 
motion to strike Issue No. 3. The Commission has design 

°l 

nated the applications for hearing. It has designate^ 
them for hearing for the purpose of determining whether 
or not certain of the applications should be renewed, 
whether others of the applications subsequently filed should 
be granted. 

I feel that the Commission has already faced the prob¬ 
lem here presented by Mr. Dempsey and by specifying the 
issues, including Issue No. 3, has already made a deter¬ 
mination that the motion now made should not be granted. 

MR. DEMPSEY: Mr. Commissioner, if I may say d 
word in answer to that, the amendment of the issue did 
nothing to clarify the problem. In fact, it enlarged and 
made more general the problem, because the only amend¬ 
ment that is pertinent to this particular discussion is thb 
amendment which added to Regulation 3.104, Regulation^ 
3.101,102 and 105, so that made it harder, not easier. And 
on the second point Mr. Koteen made, I don’t believe 

1098 the Commission en banc passed on this point. 

I haven’t been conscious of having ever raised it 
before, especially the procedural point. We are no longer 
contesting in this motion the going ahead with the hearing. 
We are asking that before a final decision is made, if any 
specific charges can be made—and personally I am ex¬ 
tremely optimistic that they can’t be formulated—that We 
be given an opportunity to meet them squarely before a 
final decision is made. 
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Now, that has never been presented to the Commission 
and I do think that the interpretation of Notice of Hearing 
is a fair hearing and would require some procedure akin 
to the one I am suggesting. 

COMMISSIONER HYDE: Well, I think I should state 
now that the Commission does construe this as a hearing 
upon the applications specified in the Notice, not a pre¬ 
liminary hearing, but a hearing on these applications which 
are referred to on the Notices. 

Now, as to this third issue, the third issue is designed, 
as I understand it, to serve notice that this question of 
whether you have respected network regulations would be 
considered by the Commission in examining the Don Lee 
Broadcasting System as to its qualifications when appear¬ 
ing as an applicant for certain renewals and certain addi¬ 
tional authorizations. 

• • • • 

1099 Federal Communication Commission 
Jan 15 1948 Office of Secretary 
In re Application of: 

DON LEE BROADCASTING SYSTEM 
SAN DIEGO (KGB) Docket No. 7398 
SANTA BARBARA (KDB) Docket No. 7399 
SAN FRANCISCO (KFRC) Docket No. 7615 
LOS ANGELES (KHJ and KHJ-FM) 

Docket No. 7616 
For Renewal of Licenses 
SAN DIEGO (KGB) Docket No. 7497 
SAN FRANCISCO (KFRC-FM) Docket No. 7680 
LOS ANGELES (KTSL) Docket No. 7255 
For Construction permits 

Motion for Leave to Amend 

Comes now DON LEE BROADCASTING SYSTEM, 
by its attorneys, and respectfully requests leave to amend 
the above-entitled applications for renewal of licenses and 
for construction permits. In support whereof it is shown 
that: 
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1. The Commission, on October 31, 1947, granted con- j 
sent to assignment of all the licenses and construction 
permits held in the name of Don Lee Broadcasting System, 
to Don Lee Holding Company, d/b as Don Lee Broadcast- j 
ing System. Thereafter, on November 10, 1947, Don Leej 
Holding Company amended its Articles of Incorporation! 
to change the name of the Corporation to Thomas S. Lee I 
Enterprises, Inc., and the Commission, on December 8, 
1947, granted applications for modification of all licenses! 
and construction permits, to change the name of the li-j 
censee or permittee to Thomas S. Lee Enterprises, Inc.,i 
d/b as Don Lee Broadcasting System. 

2. In conformity with this action, the attached amend-' 
ment is designed to effect a similar change in the name ofj 
the applicant in all of the applications now pending before 1 
the Commission filed by Don Lee Broadcasting SystemJ 
Of these pending applications, the above-referenced appli¬ 
cations are docket cases already heard and now awaiting 
decision by the Commission. 

3. No other party will be in any way affected by th^ 
granting of the amendment in the above-referenced docket 

cases. 

1100 WHEREFOKE, The premises considered, it is 
respectfully requested that the Commission grant 
this Motion for Leave to Amend the above applications', 
in accordance with the amendment attached hereto. 

Respectfully submitted, 

THOMAS S. LEE ENTERPRISES, INC. D/B A& 
DON LEE BROADCASTING SYSTEM 

By: 

DEMPSEY AND 

KOPLOVITZ j 

Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By: j 

Harry J. Ockershausen 

January 14,1948. 


! 
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File No. 
File fro. 
File No. 
File No. 
File No. 
File No. 
File No. 
File No. 
File No. 
File No. 
File No. 




1101 Hon T. J. Slowie 
Secretary- 

Federal Communications Commission 
Washington, D. C. 

RE: THOMAS S. LEE ENTERPRISES., INC . 
d/b as Bon Lee Broadcasting System 


BPH-369 


BP-4330 

Docket No. 7497 

BPH-38 

Docket No. 7680 

BMPCT-23 

Docket No. 7255 

BPCT-22 


BR-22 

Docket No. 7616 

BR-43 

Docket No. 7615 

BR-38 

Docket No. 7398 

BR-48 

Docket No. 7399 

BRH-30 

Docket No. 7616 

BRVB-24 


BRVB-6 



(KHJ-FM, Los Angeles) 

(KGB, San Diego) 

(KFRC-FM, San Francisco) 
(KTSL, Los Angeles) 

(San Francisco) 

(KHJ and Aux., Los Angeles) 
(KFRC and Aux., San Francisco) 
(KGB, San Diego) 

(KDB, Santa Barbara) 

(KHJ-FM, Los Angeles) 
(W6XDU, Los Angeles) 
(W6XAO, Los Angeles ) 


Dear Sir: 

The above-referenced pending applications are hereby 
amended, to change the name of the applicant, from Don 
Lee Broadcasting System to Thomas S. Lee Enterprises, 
Inc., d/b as Don Lee Broadcasting System, in accordance 
with the consent to assignment of license and construction 
permit granted on October 31st, 1947, and the modifica¬ 
tions of licenses and construction permits granted on De¬ 
cember 8th., 1947. 

The applications are further amended to eliminate any 
reference to Don Lee Broadcasting System as a separate 
corporation, and to substitute therefor, Thomas S. Lee En¬ 
terprises, Inc., d/b as Don Lee Broadcasting System. 

Respectfully submitted, 

THOMAS S. LEE ENTERPRISES, INC. 
d/b as Don Lee Broadcasting System 
By: /s/ L. A. Weiss 

Lewis A. Weiss 
Vice-President 
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In re Application of 
DON LEE BROADCASTING SYSTEM 
San Diego (KGB) Docket No. 7398; File No. BR-38 
Santa Barbara (KDB) Docket No. 7399; File No. BR-48 j 
San Francisco (KFRC) Docket No. 7615; File No. BR-43 I 
Los Angeles (KHJ and KHJ-FM) 

Docket No. 7616; File No. BR-22 j 

For Renewal of Licenses 

San Diego (KGB) Docket No. 7497; File No. BP-4330 
San Francisco (KFRG-FM) 

Docket No. 7680; Ihle No. BPH-38 
Los Angeles (KTSL) 

Docket No. 7255; File No. BMPCT-23 
For Construction Permits 

I 

1102 Order 

i 

The Commission having nnder consideration a pe¬ 
tition filed January 15,1948, by Thomas S. Lee Enterprise^, 
Inc., d/b as Don Lee Broadcasting System, requesting 
leave to amend its above-entitled applications to change the 
name of the applicant from Don Lee Broadcasting Systeih 
to Thomas S. Lee Enterprises, Inc., d/b as Don Lee Broad¬ 
casting System, as more particularly appears from the 
amendment filed simultaneously with the petition; 

IT IS ORDERED, This 23rd dav of January, 1948, that 
the petition BE, AND IT IS HEREBY, GRANTED; and 
that the name of the applicant in each of the above-entitled 
applications BE, AND IT IS HEREBY, CHANGED from 
Don Lee Broadcasting System to Thomas S. Lee Enter¬ 
prises, Inc., d/b as Don Lee Broadcasting System. 

BY THE COMMISSION, Clifford J. Durr, Commis¬ 
sioner. 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary 


! 

I 


I 

i 
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1103 Federal Communication Commission 

Jan 6 1949 Office of Secretary 

Petition for Severance of Investigation of Network Prac¬ 
tices from Proceedings on Applications for Renewals 
of Station Licenses and for Construction Permits and 
for Immediate Action on Such Applications. 

Comes now Thomas S. Lee Enterprises (d/b as Don Lee 
Broadcasting System), applicant for renewal of broadcast 
station licenses and for construction permits in the above- 
entitled proceedings, and through its undersigned attor¬ 
neys, herein petitions the Commission for relief set out 
below. In support hereof, petitioner shows as follows: 

1. On February 15,1946, the Commission designated for 
hearing certain applications for renewal of licenses of peti¬ 
tioner’s broadcast stations on the ground that examination 
of the files of certain stations affiliated with petitioner’s 
network indicated possible violations of the Commission’s 
network regulations. The Commission thereafter from 
time to time consolidated in the proceeding additional ap¬ 
plications for construction permits filed by petitioner.* 

2. A hearing was held in this proceeding January 14 
through 17, 1947, on issues relating solely to petitioner’s 
network operations (additional issues relating to the opera¬ 
tion of petitioner’s broadcast stations originally specified 

by the Commission were stricken on the Commis- 

1104 sion’s own motion prior to the hearing). To date, 
no proposed decision in this proceeding has yet been 

released by the Commission. 

3. It is apparent that the long delay in decision of this 
case is primarily the result of the fact that the record, al¬ 
though it may raise broad questions of regulation of net¬ 
work operation relationships between affiliates and net¬ 
works and appropriateness of revision or modification of 
the Commission’s network regulations, does not present 
any simple issues of violation of these regulations. These 
questions are of such scope and character as to require 

* The applications now consolidated in this proceeding, together with 
the dates on which they were filed and the dates on which they were 
consolidated, are shown on Exhibit A hereto. 
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extensive information concerning not merely the operation 
of petitioner’s network but other regional networks and 
national networks and, particularly the competitive as¬ 
pects of network operation. These questions are essen- | 
tially of the kind which the Commission has found as a mat- j 

i 

ter of sound policy it should not decide on the basis of an j 
inquiry into a single operation, both because of the inade- | 
quacy of a record so made and because of the unfairness 
of singling out one operation and treating it, in effect, as a 
guinea pig for determining the propriety of practices that 
are common to all or most other similar operations.* 

4. The Commission’s present policy and practice, in 
cases where a complaint charges, or information coming to 
the attention of the Commission indicates, possible viola- j 
tion of Commission regulations by a licensee, is to insti¬ 
tute a formal or informal investigation to determine 
whether there is a basis for instituting renewal or revoca- j 
tion proceedings.** There can be no question that had this j 
policy, now recognized by the Commission as the proper | 
mode of procedure, been in effect in 1946, the renewal of j 
petitioner’s station licenses would not be involved in the j 
instant proceeding. 

1105 5. It is apparent from the above that determi- j 

nation of what action, if any, the Commission should j 
take with respect to regulation of network practices, based 
on the data with respect to the Don Lee network opera- j 
tions in the record in these proceedings, can only be an¬ 
swered in the light of comparable data with respect to ! 
competitive network operations and further exploration j 
by the Commission of the problems of network-affiliate rela- j 
tionships. It is also clear that in the light of the Commis- j 
sion’s present policies and practices, institution of renewal 
proceedings against petitioner’s broadcast stations would j 
be considered premature prior to a complete investigation j 
of the network problems involved. 

* See e. g. In re Petition of Sam Morris, 3 RR 154; In re Petition of 
Robert Harold Scott, 3 RR 259. 

*♦ Seee. g. WARL Show Cause Order 
ABC n/w correspondence 
KMPC et al.. Order for Public Hearing 


i 

i 
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6. Petitioner has been subjected to severe hardship and 
competitive disadvantages because of the long pendency 
of this proceeding, and benefits to the public which would 
accrue from the operation proposed in petitioner’s pending 
construction permit applications have been withheld for 
the same reason. 

7. This petition is filed in good faith and not for the 
purpose of avoiding compliance with any of the Commis¬ 
sion’s network regulations, as is evidenced by the attached 
affidavit of Lewis Allen Weiss Exhibit B hereto). 

WHEREFORE, it is submitted that the Commission 
should forthwith grant the applications for renewal of 
petitioner’s station licenses and the applications for con¬ 
struction permits which have been consolidated with this 
proceeding. This action may be taken without prejudice to 
and without concluding the proceeding as an investigation 
into network operations and network and affiliated rela¬ 
tionships and without prejudice to any appropriate action 
the Commission may, as a result of such investigation, de¬ 
sire to take with respect to petitioner or others. Peti¬ 
tioner recognizes that the complexity of the problems of 
network regulation may preclude an early report or de¬ 
cision with respect to such matters, but submits that the 
Commission cannot, consistently with its present policies 
and practices, longer defer action on petitioner’s re- 
1106 newal and construction permit applications because 
of the pendency of an inquiry into network practices. 
Inasmuch as there are no other parties to this proceeding, 
the Commission can afford the relief herein requested ex¬ 
peditiously by the entry of a simple order; it is therefore 
prayed that such an order be entered forthwith. 

Respectfully submitted, 

Thomas S. Lee Enterprises, Inc. 
d/b as Don Lee Broadcasting System 
By: Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By: /s/ William J. Dempsey 
William J. Dempsey 
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Exhibit A 


Applications now consolidated in this proceeding: 


For Renewal of License Filed 

San Diego (KGB) BR-38 8/27/45 

Banta Barbara (KDB) BR-48 9/25/45 

San Francisco (KFRC & Aux.) BR-43 2/26/36 

Los Angeles (KHJ) BR-22 4/ 9/46 

Los Angeles (KHJ-FM) BPH-25 2/26/46 

For Construction Permits 
San Diego (KGB) B5-P-4330 10/ 4/45 


San Francisco (KFRC-FM) B5-PH-38 6/21/45 
San Francisco (KFRC-TV) B5-PCT-22 10/19/43 


Designated for Hearing 
2/15/46 



j 

10/3/46 (Consolidated) 
1/2/47 (Consolidated) 
5/3/48 (Consolidated) 


Ihe following applications have not been consolidated with the above but it is 
understood action thereon is being withheld pending the determination of 
these proceedings: 


Los Angeles (KTSL-CP 
for commercial TV) 

Los Angeles (W6XAO) 

lios Angeles (W6XDTJ) 

jOS Angeles (W6XAO) 

lios Angeles (KABD, 
KAOG & KAOY) 

jos Angeles (KHJ-FM) 


File No. 
BMPCT-23 
Docket 7255 

Filed 

7/1/45 

B5-RVB-6 

11/30/45 

B5-RVB-24 

11/30/45 

BMPVB-200 

11/23/48 


2/27/47 

B5-PH-369 

11/7/44 


Note 

Heard May 1946 in con¬ 
solidated TV proceed¬ 
ings. All other appli¬ 
cations this proceeding 
granted in December 
1946. 

Application for renew¬ 
al of experimental TV 
license. 

I 

Application for renew¬ 
al of license TV relay 
station, j 

Request t<i move exper¬ 
imental station to Mt. 
Wilson. 

Applications for re¬ 
newal of relay broad¬ 
cast licenses. 

CP to move FM facili¬ 
ties to Mi. Wilson. 
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San Francisco (KABB 2/26/46 Application for renew 

& KEGB) al of licenses of relaj 

broadcast stations. 

Santa Barbara (KDB) BL-3421 10/25/48 Application for license 

to cover CP for move 
of transmitter. I 

In addition to the foregoing, there are pending before the 
Commission two applications requesting consent to trans¬ 
fer of control. The first was filed on June 18, 1948 re¬ 
questing approval of the transfer of stock from the estate 
of Donald M. Lee to Thomas S. Lee and the second appli¬ 
cation filed November 22, 1948 requests Commission con¬ 
sent to the involuntary transfer of control of Thomas S. 

Lee Enterprises, Inc. from Thomas S. Lee to Lewis Allen 
Weiss and Willet H. Brown, as guardians of the estate 
of Thomas S. Lee. 

1108 Exhibit B 

Affidavit 

State of California ss. 

County of Los Angeles 

Lewis Allen Weiss, being duly sworn deposes and says: 

That he is the President and a member of the Board of 
Directors of Thomas S. Lee Enterprises, Inc., which does 
business as the Don Lee Broadcasting System which is the 
owner and operator of broadcast stations and a radio 
network, he is the co-guardian of the estate of Thomas S. 

Lee and, as such, with Willet H. Brown the other co¬ 
guardian, has legal control of all of the stock of the cor¬ 
poration ; 

That this affidavit is filed as evidence in support of an 
allegation of good faith in a petition addressed to the Fed¬ 
eral Communications Commission which, among other 
things, prays for the immediate grant of the applications 
for renewal of its broadcast station licenses and for the 
construction permits now pending; 
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That it is the intention, which he will personally insure 
to be carried out, that the corporation, as licensee of broad¬ 
cast stations and in its operation as a network, will comply 
with all of the Commission’s rules and regulations and,;in 
particular, its rules and regulations relating to network 
operation and; 

That, further, it is the intention of the corporation |to 
comply, not merely with the letter, but with the spirit |of 
such regulations as they are now written and as they m&y 
be interpreted by the Commission in the future. 

/s/ L. A. Weiss 

Lewis Allen Weiss 

Subscribed and sworn to before me this Fourth day of 
January, 1949 

/s/ Nadine H. Ames 

Notary Public j 

In and for the County of Los Angeles, State of Califonjiia 

My Commission Expires Feb. 6, 1949 

• • • • 

1109 In re applications for Construction Permits for 
Television Broadcast Stations in the Los Angeles, 
California, metropolitan area: EARL C. ANTHONY, INjC., 
DOCKET No. 7254, FILE NO. B5-MPCT-12; HUGHES 
PRODUCTIONS, A DIVISION OF HUGHES TOOL 
COMPANY, DOCKET NO. 6370, FILE NO. B5-PCT-17; 
DON LEE BROADCASTING SYSTEM, DOCKET NO. 
7255, FILE NO. B5-MPCT-23; NATIONAL BROAD¬ 
CASTING CO., INC., DOCKET NO. 7256, FILE NO. 
B5-PCT-24; WARNER BROS. BROADCASTING COEP., 
DOCKET NO. 7257, FILE NO. B5-PCT-66; CONSOLI¬ 
DATED BROADCASTING CORP., LTD., DOCKET tfO. 
7258, FILE NO. B5-PCT-70; AMERICAN BROADCAST¬ 
ING CO.. INC., DOCKET NO. 7259, FILE NO. B5-PCT- 
81; THE TIMES-MIRROR CO., DOCKET NO. 7260, 
FILE NO. B5-PCT-92; METRO-GOLD WYN-MAYER 
STUDIOS, INC., DOCKET NO. 7261, FILE NO. B5- 
PCT-106; FOX WEST COAST THEATRES, DOCKET 


! 
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NO. 7262, FILE NO. B5-PCT-142; WALT DISNEY PRO¬ 
DUCTIONS (Burbank), DOCKET NO. 7263, FILE NO. 
B5-PCT-156; TELEVISION PRODUCTIONS, INC., 
DOCKET NO. 7264, FILE NO. B5-PCT-160; DOROTHY 
S. THACKREY, DOCKET NO. 7265, FILE NO. B5- 
PCT-165. 

1110 At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C., on 
the 1st day of February, 1946; 

The Commission having under consideration the pend¬ 
ing applications for construction permits for new television 
broadcast stations in Los Angeles, California, metropolitan 
area; 

The Commission also having under consideration (1) the 
petition of Earl C. Anthony, Inc., for reinstatement of a 
construction permit for a television broadcast station in 
the Los Angeles area which was cancelled by the Commis¬ 
sion on June 23,1943; (2) the application, File No. MPCT- 
18, of the Don Lee Broadcasting System for extension of 
completion date of a construction permit for a television 
station in the Los Angeles area, and (3) the Commission’s 
Order of July 7, 1942, designating for hearing (Docket 
6370) the application filed by the Hughes Productions, 
Division of Hughes Tool Company, for a television broad¬ 
cast station in the Los Angeles area (File No. B5-PCT-17); 
and 

Whereas, The Commission in its allocation report of 
November 21, 1945, indicated that a possible maximum of 
seven channels might be available in the Los Angeles 
metropolitan area; 

IT IS ORDERED, That the petition filed by Earl C. 
Anthony, Inc., and the application, B5-MPCT-18, filed by 
the Don Lee Broadcasting System BE, AND THEY ARE 
HEREBY, DENIED; 

IT IS FURTHER ORDERED, That the Commission’s 
Order of July 7, 1942, designating the application of 
Hughes Productions for hearing BE, AND IT IS HERE¬ 
BY, VACATED; and 
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IT IS FURTHER ORDERED, That the thirteen appli¬ 
cations above listed for new television broadcast stations 
in Los Angeles BE, AND THEY ARE HEREBY, DESIG¬ 
NATED FOR HEARING upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which may 
be expected to receive service from the proposed sta¬ 
tion. 

1111 4. To determine on a comparative basis which, 
if any, of the applications in this consolidated pro¬ 
ceeding, should be granted. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie 
Secretary 

i 

i 

1112 Order 


At a session of the Federal Communications Com¬ 
mission, held at its offices in Washington, D. C., on the 3^d 
day of April, 1946; 

The Commission having under consideration the above- 
entitled application of Don Lee Broadcasting System, 
(KGB) requesting authority to increase power, install new 
transmitter and antenna, and change transmitter locatioh; 

IT IS ORDERED, That the said application BE, AND 
IT IS HEREBY, DESIGNATED FOR HEARING upqn 
the following issues: 

1. To determine the areas and populations which may 
be expected to gain or lose primary broadcast service frojn 
the operation of Station KGB as proposed, and what other 
broadcast services are available to these areas and popu¬ 
lations. 

2. To determine the type and character of program 
service proposed to be rendered, and whether it would 
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meet the requirements of the areas and populations pro¬ 
posed to be served. 

3. To determine the nature, extent and effect of any 
interference which would result from the simultaneous 
operation of Station KGB as proposed and Station XESA, 
Culiacan, Sinaloa, Mexico. 

4. To determine whether the operation of Station KGB 
as proposed would result in objectionable interference with 
any other existing broadcast station, particularly Stations 
KSCJ, Sioux City, Iowa, and KMO, Tacoma, Washington, 
and if so, the nature and extent thereof, the areas and 
populations affected thereby, and the character of other 
broadcast service available to such areas and populations. 

5. To determine whether the proposed operation of 
Station KGB would involve objectionable interference with 

the services proposed in any pending applications 

1113 for broadcast facilities, and if so, the nature and 
extent thereof, the areas and populations affected 

thereby, and the availability of other broadcast service to 
such areas and populations. 

7. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission’s Buies and Standards of Good Engineering 
Practice concerning standard broadcast stations. 

BY THE COMMISSION 
T. J. Slowie 
Secretary 
• * • • 

1114 Petition for Consolidated Hearing 

I 

Comes now Don Lee Broadcasting System, by its attor¬ 
neys, and respectfully requests that the Commission con¬ 
solidate for hearing all of the above-entitled applications. 
In support thereof it is shown: 

1. The above applications for renewal of licenses were 
designated for hearing on May 29, 1946, and the hearing 


I 


I 
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thereon is scheduled to be held in Los Angeles, California, 
commencing October 7, 1946. 

2. The above-entitled application for construction per¬ 
mit requests authority to increase power, install new trans¬ 
mitter and antenna, and change transmitter location. This 
application was designated for hearing by the Commission 
on April 3, 1946, and the hearing thereon is scheduled to 
be held in Washington, D. C., on October 9, 1946. 

3. The simultaneous scheduling of these hearings pre¬ 
sents an impossible situation for petitioner, inasmuch as 
the same persons who will testify on the non-technical 
issues in one hearing will also be requested to appear as 
witnesses on the same issues in the other. 

4. Petitioner submits that considerable time, expense 
and inconvenience may be saved to both the Corn- 

1115 mission and itself by consolidating these hearings, 
and respectfully suggests that all non-technical is¬ 
sues specified for hearing on these applications be disposed 
of in the Los Angeles hearing, and that the usual procedure 
for field hearings be followed by holding the hearing on the 
technical issues in Washington at a later date to be speci¬ 
fied by the Commission. In connection with the latter, 
petitioner’s consulting engineer is diligently preparingj a 
revised engineering plan which it is hoped will eliminate 
the technical problems to the Commission’s satisfaction 
and obviate the necessity for this further hearing. 

5. There are no other parties to these proceedings and, 
therefore, no one will be adversely affected by the grant 
of this petition. 

WHEREFORE, The premises considered, it is respect¬ 
fully requested that the Commission consolidate for hear¬ 
ing, together with the applications for renewal of licenses, 
the application of Don Lee Broadcasting System for in¬ 
crease in power (Docket No. 7497) at Los Angeles, Cali¬ 
fornia, and that the engineering aspects of this application 
be heard in Washington, D. C. at a later date. 


i 
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Respectfully submitted, 

DON LEE BROADCASTING SYSTEM 
By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Bldg., 
Washington 5, D. C. 

By /s/ William J. Dempsey 
William J. Dempsey 

September 11, 1946 

• • • • 

1116 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C. on the 3rd 
day of October, 1946; 

The Commission having under consideration the petition 
of Don Lee Broadcasting System requesting that the above- 
entitled application for a construction permit to increase 
power of Station KGB, San Diego, Calif., from 1 kw to 5 
kw on the frequency 1360 kc, install new transmitter and 
antenna, and change transmitter location, be consolidated 
for hearing with the applications of the Don Lee Broad¬ 
casting System for renewal of licenses of Stations KGB, 
San Diego (File No. B5-R-38; Docket No. 7398) KDB, 
Santa Barbara File No. B5-4-48; Docket No. 7399), 
KFRC, San Francisco (File No. B5-R-43; Docket No. 
7615) and KHJ and KHJ-FM, Los Angeles (Files No. 
B5-R-22, B5-RH-25; Docket No. 7616); and 
IT APPEARING, that the Commission on April 3,1946, 
designated for hearing the above-entitled application for 
a construction permit for Station KGB (Docket No. 7497), 
and 

IT FURTHER APPEARING, that the Commission on 
February 15, 1946, designated for hearing the above- 
described renewal applications of Stations KGB and KDB 
(Dockets No. 7398, 7399), and 
IT FURTHER APPEARING, that the Commission on 
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May 29, 1946, designated the above-described renewal ap¬ 
plications of Stations KFRC, KHJ, and KHJ-FM (Dockets; 
No. 7615, 7616) for hearing in a consolidated proceeding 
with the renewal applications of Stations KGB and KDB jj 
IT IS ORDERED, that the said petition BE, AND IT 
IS HEREBY GRANTED, and that the application of Dob 
Lee Broadcasting System (Docket No. 7497), heretofore 
designated for hearing, BE, AND IT IS HEREBY coni 
solidated for hearing on December 2, 1946, with the afore¬ 
said Don Lee Broadcasting System renewal applications 
(Dockets No. 7398, 7399, 7615, 7616) on the issues specified 
in the Commission Order of April 3, 1946, with respect t<j> 
said application. 

T. J. Slowie 

Secretary | 
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Order 


The Commission having under consideration a 
petition filed September 27,1946, by Don Lee Broadcasting 
System (KGB), San Diego, California, requesting leave 
to amend its application for construction permit (File No. 


B5-P-4330; Docket No. 7497), so as to specify a modified 
directional antenna for day and night operation, and to 
change Paragraphs 21-28, inclusive, of the application so 
as to show revised engineering data as contained in the 
supplemental engineering report filed with the amendment; 


as more particularly appears from the amendment filed 


simultaneously with the petition; 


IT IS ORDERED, This 4th day of October, 1946, that 
the petition for leave to amend BE, AND IT IS HEREBY, 
GRANTED; and the said amendment filed simultaneously 
with the petition covering the matters hereinabove de¬ 
scribed BE, AND IT IS HEREBY, ACCEPTED. 

BY THE COMMISSION, Rosel H. Hyde, Commissioner. 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary. 
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Order 


At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C. on the 18th 
day of July, 1946; 

The Commission having under consideration the above- 
entitled applications for construction permits for new 
Class B FM broadcast stations in the San Francisco, Cali¬ 
fornia area; and 

1119 Whereas it appears that a possible maximum of 
nine Class B FM channels remain available in the 
vicinity of San Francisco; 

IT IS ORDERED, That the above-entitled applications 
be designated for consolidated hearing, to be held in San 
Francisco, before Commissioner Wakefield, commencing 
August 12, 1946 at 10:00 A. M., upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the 
nature and character of the proposed program service. 

3. To determine the areas and populations which may 
be expected to receive service from the proposed station. 

4. To determine on a comparative basis which, if any, of 
the applications in this consolidated proceeding should be 
granted. 


FEDERAL COMMUNICATIONS 

T. J. Slowie 
Secretary 
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1120 Order 

At a session of the Federal Communications Com¬ 
mission held in its offices at Washington, D. C., on the 25th 
day of July, 1946; 



The Commission having under consideration the above- 
entitled applications; its order of July 18, 1946, designat¬ 
ing such applications for consolidated hearing, scheduled 
to commence on August 12,1946; and a petition (filed July 
23, 1946) by Scripps-Howard Radio, Inc., for dismissal 
without prejudice of its application (File No. B5-PH-[704, 

Docket No. 7685), and being fully informed in the prem¬ 
ises; 

1121 IT IS ORDERED, That the aforementioned peti¬ 
tion of the Scripps-Howard Radio, Inc., BE, AND IT 
IS HEREBY GRANTED, and its application BE, AND 
THE SAME IS HEREBY DISMISSED WITHOUT 
PREJUDICE; and ! 

IT IS FURTHER ORDERED, That the following appli¬ 
cations, heretofore ordered for hearing, BE, AND THEY 
ARE HEREBY SEVERED from the hearing, and that 
the same BE, AND THEY ARE HEREBY GRANTED, 
subject to approval of their respective engineering details: 

National Broadcasting Co., Inc. Docket No. 7681, File No. B5-PH-16 

KJBS Broadcasters Docket No. 7682, File No. B5-PH-32 

Pacific Agricultural Foundation, Ltd. Docket No. 7683, File No. B5-PH-39 

Hughes Tool Company Docket No. 7684, File No. B5-PH-55 

Chronicle Publishing Company Docket No. 7686, File No. B5-PH-86 

i 

and; 

IT IS FURTHER ORDERED, That the hearing [date 
of August 14, 1946, BE, AND THE SAME IS HEREBY 
VACATED, and the hearing is continued to a date tio be 
determined. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie | 

Secretary 


1122 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C. on the 2nd 
day of January, 1947; 
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The Commission having under consideration the above- 
entitled applications for construction permits for new Class 
B FM broadcast stations in San Francisco, and Oakland, 
California respectively, which have been designated for 
hearing in a consolidated proceeding scheduled to com¬ 
mence April 14, 1947; and 

IT APPEARING, That comparative consideration of 
the said applications is no longer necessary; and 
IT FURTHER APPEARING, That the applications of 
Don Lee Broadcasting System for renewal of licenses of 
Station KGB, San Diego (File No. B5-R-38; Docket No. 
7398), KDB, Santa Barbara (File No. B5-R-48; Docket No.* 
7391)), KFRC, San Francisco (File No. B5-R-43; Docket 
No. 7615) and KHJ and KHJ-FM, Los Angeles (Files No. 
B5-R-22, B5-RH-25; Docket No. 7616) and the application 
of Don Lee Broadcasting System for a construction permit 
to increase power of Station KGB, San Diego, from 1 kw 
to 5 kw on the frequency 1360 kc, install new transmitter 
and antenna, and change transmitter location (File No. 
B5-P-4330; Docket No. 7497) have been designated for a 
hearing in a consolidated proceeding scheduled to com¬ 
mence January 14, 1947 at Los Angeles, California; 

IT IS ORDERED, That the application of Don Lee 
Broadacsting System, (File No. B5-PH-38; Docket No. 
7680) BE, AND IT IS HEREBY, SEVERED from the 
above-entitled proceeding; and 

IT IS FURTHER ORDERED, That the said application 
of Don Lee Broadcasting System, (File No. B5-PH-38; 
Docket No. 7680), heretofore designated for hearing, BE, 
AND IT IS HEREBY CONSOLIDATED for hearing 
commencing January 14, 1947, at Los Angeles, California 
with the aforesaid Don Lee Broadcasting System renewal 
and construction permit applications (Dockets 7398, 7399, 
7497, 7615,7616) on the issues specified in the Commission’s 
Order of December 5,1946, with respect to the said renewal 
and construction permit applications. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 



EXHIBIT C 


Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Application of 
DON LEE BROADCASTING SYSTEM 
SAN FRANCISCO, CALIFORNIA 
FILE NO. BPCT-22 
DOCKET NO. 7281 

Order 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C. on the 13th 
day of August, 1948. 

The Commission having under consideration (1) Ah 
application for a television station at San Francisco filed 
by Don Lee Broadcasting System. (2) A “Petition to 
Vacate Memorandum Opinion and Order of May 13,1948’I’ 
filed by Television Productions, Inc. May 19, 1948 and (3) 
A “ Motion to Set Aside Memorandum Opinion and Order 
of May 13, 1948” filed by Edwin W. Pauley, R. H. Cham¬ 
berlain, V. E. Breeden and C. L. McCarthy d/b as Tele¬ 
vision California, May 21,1948. 

IT APPEARING That Don Lee Broadcasting System 
filed its application for a commercial television station in 
San Francisco, California in 1943; that by Order of Feb¬ 
ruary 1, 1946 this application was designated for consoli¬ 
dated hearing together with other applications for tele¬ 
vision facilities in San Francisco; that this Order was set 
aside and the hearing cancelled by Order of June 26,1946;; 
that all of the applications except the petitioner’s were 
subsequently granted or dismissed at the request of the 
applicant, while the application filed by Don Lee Broad¬ 
casting System was held, pending the Commission’s de¬ 
cision on the Don Lee AM and FM renewal applications, 
Docket No. 7398 et al; that thereafter, on September 30, 
1946 and December 31, 1947, the Commission has referred 
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to that application as an application in hearing; that Jan¬ 
uary 1, 1948 the Commission designated Don Lee’s appli¬ 
cation for a television station in San Francisco for con¬ 
solidated hearing together with other applications for tele¬ 
vision stations in that area; that February 18, 1948 the 
Don Lee Broadcasting System petitioned this Commission 
to sever its application for a television station in San Fran- 
ciseo from the consolidated proceedings scheduled for May 
24, 194S and retain it in hearing status pending the out¬ 
come of the Commission’s hearing on the Don Lee FM 
and AM applications for renewal of station licenses; that 
March 31, 1948 the Commission issued a Memorandum 
Opinion and Order denying said petition; that April 1, 
1948 Don Lee Broadcasting System filed a “Motion to 
Set Aside Memorandum Opinion and Orders and for grant¬ 
ing relief denied therein”; that upon reconsideration of 
the entire matter the Commission determined that the Don 
Lee, San Francisco, Television application had in fact been 
treated by the Commission as if it were consolidated with 
Don Lee’s applications for renewal of FM and AM station 
licenses; and that by Memorandum Opinion and Order of 
May 13, 1948, the Commission set aside its Memorandum 
Opinion and Order of March 31, 1948; severed Don Lee’s 
San Franicsco television application from the consolidated 
proceeding scheduled for May 24, 1948; and formally con¬ 
solidated the Don Lee San Francisco television applica¬ 
tion with the proceeding on Don Lee’s application for re¬ 
newal of FM and AM station licenses; and 

IT FURTHER APPEARING, That in the petitions 
presently being considered it is alleged in substance that 
the Commission’s action in formally consolidating Don 
Lee’s San Francisco television application with its appli¬ 
cations for renewal of its AM and FM station licenses has 
removed one channel which was otherwise available to the 
San Francisco-Oakland area and is contrary to the prin¬ 
ciple of Ashbacker v. F. C. C., 326 U. S. 327; and 


I 


I 

i 
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IT FURTHER APPEARING, That the Commission 
found in its Memorandum Opinion and Order of May 13, 
1948, that the Don Lee television application was treated 
by the Commission as in hearing status as early as Sep¬ 
tember 30, 1946, many months before either of the peti¬ 
tioners or any of the other applicants who are parties £o 
the consolidated proceeding held May 24, 1948, had filed 
their applications; that that treatment of the Don Lee 
application was in accordance with the requirements of 
Section 309(a) of the Act and was not inconsistent with 
AsKbacker v. F. C. C., 326 U. S. 327; and 

IT FURTHER APPEARING, That the disposition 
urged by petitioners wculd be inconsistent with the require¬ 
ments of Section 309(a) of the Act, as applied to the Don 
Lee application, 

IT IS ORDERED, That the “Petition to Vacate Memo¬ 
randum Opinion and Order”, filed May 19, 1948, by Tele¬ 
vision Productions, Inc., BE, AND IT IS HEREBY, 
DENIED; 

IT IS FURTHER ORDERED, That the “Motion [to 
Set Aside Memorandum Opinion and Order of May 13, w 
1948”, filed May 21, 1948, by Edwin W. Pauley, R. p. 
Chamberlain, V. E. Breeden, and C. L. McCarthy, d/b as 
Television California, BE, AND IT IS HEREBY, DE¬ 
NIED. 

FEDERAL COMMUNICATIONS I 
COMMISSION 
T. J. Slowie 
Secretary 

i 


i 

i 

i 
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I 

i 

i 


i 


i 


! 

; 



Htttteit States GJaart at Appeals 

Fob the District of Columbia Circuit 


Edwin W. Pauley, B. H. Chamberlain, V. E. Breeden and 
C. L. McCarthy, a partnership d/b as 
Television California, 

Appellant, 


v. 


Federal Communications Commission, 

Appellee, 

Don Lee Broadcasting System, 

Intervenor. 


Appeal from the Federal Communications Commission 


Unitea Court of Appeals 
for the District of Columbia 

Circuit 


LtiJ DIM 51949 


CLERK 


Andrew G. Haley 

James A. McKenna, Jr. 

Vernon L. Wilkinson 
Second Floor, Dnryea Bldg. 
1101 Connecticut Ave., N. W. 
Washington, D. C. 

Attorneys for Appellcmt 


Wilson - Epes printing Co. - RE 6003 - Washington 1. D. C. 







INDEX 



Opinions Below . 

Jurisdictional Statement 

Questions Presented _ 

Statement of the Case .... 

Statement of Points_ 

Statute Involved _ 

Summary of Argument 
Argument: 


1 

2 

2 

i 

? 

i 

7 

8 

i 

8 


L The Order of May 13, 1938, Contravenes the 
Ashbacker Decision and Section 309(a) of the 
Communications Act __ 11 

! 

A. Where There Are More Television 

Applications Than Unassigned Fre¬ 
quencies, All Such Applications Be¬ 
come Mutually Exclusive_ 11 

B. On May 13, 1948 Don Lee’s Applica¬ 

tion Was Mutually Exclusive With 
the Other Television Applications 
Then Pending for the San Francisco 
Area _ 16 

C. WTiere Applications Are “Mutually 

Exclusive”, au Order Reserving a 
Channel for a Particular Applicant 
Contravenes the Ashbacker Decision 
and Section 309(a) of the Communi¬ 
cations Act_ 24 

II. The Commission’s Order Severing Channel 2 
from the Consolidated Hearing and Reserving 
It for Don Lee Is Reviewable by This Court 
under Section 402(b) of the Communications 
Act_ 31 


A. The Appeal Is Not Premature_ $2 

B. This Court Is the Proper Forum for 

the Appeal_ ^3 

35 



! 


I 

I 

i 


Conclusion .. 
Appendix ... 



















INDEX (Continued) 

PAGE 

CITATIONS 


Cases: 

Amalgamated B/casting System, Inc., 3 R. R. 1176 14 

Amalgamated B/casting, Inc., 4 R. R. 53- 15 

Ashbacker v. Federal Communications Commis¬ 
sion, 326 U. S. 327 _ 2, 7, 8, 9, 17, 24, 32 

Bamberger B/casting Service, Inc., 3 R. R. 914 
_ 14, 16, 29 

Bamberger B/casting Service, Inc., 3 R. R. 1069_ 8, 

14, 16, 29 

Chronical Publishing Company, Inc., 3 R. R. 1388.. 27 

Columbia B/casting System, Inc., 3 R. R. 1208_ 14 

Columbia B/casting System, Inc., 3 R. R. 1297_ 28 

Community Service B/casting Co., 3 R. R. 1054.... 26 

Crescent Broadcast Corp., 3 R. R. 1719_ 26 

Don Lee B/casting System, 3 R. R. 729_ 20 

Don Lee B/casting System, 4 R. R. 100_ 22 

Don Lee B/casting System, 4R. R. 193.. 1,2,8,12,13,19 

Earle C. Anthony, Inc., 3 R. R. 1145_ 16 

Fort Industry Compamf, 4 R. R. 490_ 15 

Fostoria B/casting Co., 4 R. R. 332_ 17 

1 Grenada B/casting Co-, 3 R. R. 1730 _ 27 

KFAB B/casting Co. v. Federal Communications 
Commission (C. A. D. C. No. 10,047)_5, 9, 29 

Logamsport B/casting Corp., 3 R. R. 188_ 26 

Mansfield Journal Co. v. Federal Communications 
Commission, No. 9817, decided March 7,1949.. 6, 8, 

9,15,17, 24, 28 

Monroe B. England, 3 R. R. 485_ 26 

Nashville Radio Corp., 3 R. R. 423_ 27 

Parkersburg B/casting Co., 3 R. R. 938_ 26 











I 




i 

INDEX (Continued) ii i 

PAGE 

Peninsular B/casting Corp., 3 E. E. 156_ 26 

Penn Thomas Watson, 4 E. E. 71_ 27 

PMUips v. United States, 312 U. S. 246_11, 34 

R. C. Dunlap, Inc., 3 E. E. 1141_ 27 

Radio Station WSOC, Inc., 3 E. E. 1941_ 2 i 

Radio Television of Baltimore, Inc., 4 E. E. 649_ 27 

Southern Broadcasting Corp., 3 E. E. 1101_ 26 

Stainback v. Mo Hock Ke Lok Po, 93 L. Ed. (Adv. 

Op.) 579_ 7 _11, 34 

Surety B/casting Co., 4 E. E. 103_ 18 

Surety B/casting Co., 4 E. E. 325_ 18 

Television Productions, Inc., 3 E. E. 682_ 17 

United Detroit Theatres v. Federal Communicar- 
tions Commission, No. 10,006, decided August 

1,1949_10,17, 29 

! 

United States v. Interstale Commerce Commission, 

93 L. Ed. (Adv. Op.) 1175_11, 35 

Unity Corporation, Inc., 4 E. E. 129_ 28 

Van Curler B/casting Corp., 3 E. E. 941_ 27 

WBNX B/casting Co., Inc., 4 E. E. 205_14, 27 

WBNX B/casting Co., Inc., 4 E. E. 653_8,15,16 

WJPS, Inc., 3 E. E. 1366 _ 26 

WXYZ, Inc., 4 E. E. 488_ 18 

Yankee Network, Inc., 4 E. E. 164._ ll 

/ I 

I 

Statutes: 

Communications Act of 1934, as amended, 48 Stat. 
1064, 47 TJ. S. C. sec. 151, et seq_ 8 

Sec. 309(a), 47 U. S. C. sec. 309(a)_ 2, 7, 

9,10, 24, 25, 29,30, 31, 32, 33, 35 

Sec 402(a), 47 U.S.C. sec. 402(a).... 11, 33, 34, 35 

i 

i 

i 

i 

i 

! 

i 









iv INDEX (Continued) 

PAGE 

Sec. 402(b), 47 U. S. C. sec. 402(b)_ 2, 3, 

6,10,11, 25,32, 33, 35 

Federal Register Act of July 26, 1935, sec. 8, 49 
Stat. 502, 44 IJ. S. C. sec. 308 - 16 


Miscellaneous: 

Rules and Regulations of the Federal Communica¬ 
tions Commission: 


0.96,1R. R. par. 50:96_ 19 

1.304.1 R. R. par. 51:304_ 11, 15 

1.362.1 R. R. par. 51:362_ 10, 25, 26 

1.363.1 R. R. par. 51:363_ 10, 25, 26, 27 

1.364.1 R. R. par. 51:364_ 10, 25, 26 

1.365.1 R. R. par. 51:365_ 10, 21, 25, 26 

1.373, 1 R. R. par. 51:373 _ 17 

1.373(b), 1 R. R. par. 51:373(b)_ 7, 23 

1.373(h), 1 R. R. par. 51:373(h)__ 18 

1.382.1 R. R. par. 51:382 _ 7 

1.385.1 R. R. par. 51:385 _ 5 

1.385(e), 1 R. R. par. 51:385(e) .... 5, 7, 8, 12, 15 

1.387(a), 1 R. R. par. 51:387(a)_ 27 

1.387(b)(3), 1 R. R. par. 51:387(b)(3)_4, 5, 

7, 9, 10, 22, 25, 26, 27 

1.390(a) (3), 1 R. R. par. 51:390(a)(3)_ 7, 26 

1.391,1R. R. par. 51:391_ 18 

3.606.1 R. R. par. 53:606 _ 3, 11 

11 Fed. Reg. 12582 _ 20 

13 Fed. Reg. 1246 _ 14 

13 Fed. Reg. 1290 _ 14 

13 Fed. Reg. 2053 _ 14 

13 Fed. Reg. 2494_ 14 

13 Fed. Reg. 2597 _ 14 

13 Fed. Reg. 3101_ 14 

13 Fed. Reg. 3795 _ 8, 14, 15 

13 Fed. Reg. 4449__ 14 

13 Fed. Reg. 5062 _ 14 

Public Notice of September 30,1946 _4, 9 

Public Notice of December 1,1947_ 9 
































Hntteii States dnurt of Appeals 

* * i 

j 

Foe the District of Columbia Ciecuit 


No. 10,004 


Edwin W. Pauley, R. H. Celimbeelain, V. E. Beeeden and 
C. L. McCaethy, a partnership d/b as 
Television Califoenia, 

Appellant, 

v. 

Fedeeal Communications Commission, 

Appellee, 

Don Lee Beoadcasting System, 
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i 

I 

— 

Appeal from the Federal Communications Commission ! 

— 

i 

BRIEF FOR APPELLANT 


OPINIONS BELOW 

The Commission’s Memorandum Opinion and Order of 
May 13, 1948 removing Don Lee Broadcasting System's 
application from the consolidated San Francisco television 
hearing is reported in 4 Pike & Fischer, Radio Regulation 
193 (1948) 1 , sub nom. Don Lee B/casting System (Joint 
App. 72-74). The Commission’s subsequent order of Au- 


1 Hereinafter cited as-R. R. 
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gust 13, 1948 denying Television California’s petition to 
vacate the Memorandum Opinion and Order of May 13,1948 
is reported at 4 R. R. 194a (Joint App. 133-135). The 
Commission’s earlier Memorandum Opinion and Order of 
March 31, 1948 denying Don Lee’s petition to remove its 
application from the San Francisco television hearing is 
summarized at 4 R. R. 194 (Joint App. 52-54). 

JURISDICTIONAL STATEMENT 

This is an appeal from a decision and order of the Fed¬ 
eral Communications Commission adopted May 13, 1948 
(rehearing denied August 13, 1948) severing the applica¬ 
tion of Don Lee Broadcasting System for a television sta¬ 
tion in San Francisco, California from the consolidated 
proceeding on that and other applications for television 
stations in the San Francisco area, and thereby eliminating 
from that hearing one of the mutually exclusive channels 
that otherwise would have been available for assignment to 
appellant (Joint App. 133-135). Notice of appeal was 
filed by Television California on September 2, 1948 (Joint 
App. 2-14). Appellant invokes the jurisdiction of this 
Court under section 402(b) of the Communications Act of 
1934, as amended (48 Stat. 1093,47 U. S. C. sec. 402(b)). A 
motion by the Commission to dismiss the appeal on juris¬ 
dictional grounds was denied by this Court without preju¬ 
dice on January 17, 1949 and a request to vacate this order 
was denied on February 4, 1949 (Judges Clark, Miller and 
Frettyman). A subsequent motion by the intervenor to 
dismiss the appeal as premature was denied on June 15, 
1949 (Judges Clark, Miller and Prettyman). 

QUESTIONS PRESENTED 

1. Whether the Commission’s order of May 13, 1948 
contravenes the Ashbacker decision, 326 U. S. 327, and sec¬ 
tion 309(a) of the Communications Act. 
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2. Whether the Commission’s order of May 13, 1948 
severing channel 2 from the consolidated hearing and re¬ 
serving it for Don Lee is reviewable by this Court under 
section 402(b) of the Communications Act. 

i 

i 

STATEMENT OF THE CASE 


On November 21, 1945, at the conclusion of the war, the 
Federal Communications Commission adopted as section 
3.606 of its Buies and Begulations a nationwide allocation 
plan for television broadcasting. 11 Fed. Beg. 34-35; |1 
B. B. par. 53:606. Six specific channels (Channels 2, 4, 5, 
7, 9 and 11) were allocated to the San Franciseo-Oakland 
metropolitan district (1B. B. par. 53:606). 

On February 1, 1946, there being seven applications for 
these six frequencies, all seven (including an application by 
Don Lee Broadcasting System) were designated for hear¬ 
ing in a consolidated proceeding (Joint App. 17-18). Qn 
February 15,1946 several of Don Lee’s standard broadcast 
(AM) renewal license applications were designated for!a 
separate hearing to determine whether Don Lee, because qf 
alleged violations of the Commission’s chain broadcasting 
regulations, was qualified to retain its existing AM licenses 
(Joint App. 90-91). Several other Don Lee AM and FM 
applications were subsequently included in the latter hear¬ 
ing (Joint App. 90-91,128-129,130, 132), in some instances 
at Don Lee’s request (Joint App. 126-127). 

i 

In May, 1946, one of the San Francisco television appli- 
cants withdrew (Joint App. 21), leaving six applications 
for six frequencies (Joint App. 21-22); accordingly on June 
26, 1946, since the applications were no longer mutually 
exclusive the order of February 1,1946 providing for a con¬ 
solidated television hearing was “vacated”, the consoli¬ 
dated hearing was “cancelled”, and the various television 
applications for San Francisco (including Don Lee’s) were 
thus returned to the processing line for possible grants 
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without a hearing (Joint App. 21-22). Mutual exclusivity 
having disappeared, the Commission proceeded to grant 
during the next several months three of the television appli¬ 
cations then pending for San Francisco (Joint App. 40). 
It did not, however, act on the Don Lee application, because 
(as stated in the Commission’s Press Release of September 
30, 1946, giving the status of various television applica¬ 
tions) that application was “held up pending the disposi¬ 
tion of hearings in related cases,” namely the separate 
hearing on the qualifications of Don Lee to be a broadcast 
licensee in view of its alleged violation of the chain broad¬ 
casting regulations (Joint App. 22-23). 

Thereafter, some of the San Francisco applicants with¬ 
drew, and other applications were filed, with the result that 
on January 30,1948, three of the six San Francisco frequen¬ 
cies had been assigned (Joint App. 32), and four applica¬ 
tions (Don Lee, Paramount, Patterson, and KROW) were 
then on file (Joint App. 33) for the three unassigned San 
Francisco channels (Channels 2, 9 and 11). Accordingly, 
on that date (January 30, 1948) these four applications 
were designated for consolidated hearing because the num¬ 
ber of applications “exceed in number the unassigned tele¬ 
vision channels allocated to the San Francisco-Oakland 
metropolitan district under section 3.606 of the Commis¬ 
sion’s Rules” (Joint App. 28). 

On February 18, 1948, Don Lee petitioned the Commis¬ 
sion for a conditional grant of its television application or 
in the alternative to consolidate it with its AM and FM 
applications theretofore heard but not yet decided, thus 
retroactively under Rule 1.387(b) (3) (1 R. R. 51:387(b) (3)) 
removing it from comparative consideration with other 
applications then pending for San Francisco (Joint App. 
31-39). 

The Commission on March 31, 1948 denied the Don Lee 
petition, holding (and we think correctly) that Don Lee’s 
application never had in fact been consolidated with its AM 
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and FM applications, that there were then more television 
applicants than available freqnencies, that the applica¬ 
tions were therefore “mutually exclusive’’, and that a con¬ 
solidated hearing was required by Rule 1.385 (Joint App. 
52-54). 2 

! 

On April 20,1948, Don Lee filed a motion to set aside the 
Commission’s Memorandum Opinion and Order of March 
31, 1948 (Joint App. 55-64). In this motion it ‘‘repeated 
and expanded upon” the arguments made in its previous 
petition. This time, on May 13,1948, the Commission, in b 
complete volte face and without oral argument, set aside its 
March 31, 1948 order, severed the Don Lee application, re¬ 
moved Channel 2 from the consolidated hearing scheduled 
to begin in San Francisco on May 24, 1948, and reserved 
that channel for Don Lee (Joint App. 72-74). 

In the meantime, during the interval between the order 
of January 30, 1948, directing a consolidated hearing foi 
the San Francisco television applicants (including Dofi 
Lee) and May 3,1948, five additional applicants (including 
Television California) had filed for San Francisco (Joinit 
App. 51, 67; Tr. 944). Since these applications were on filb 
more than 20 days before the hearing date of May 24,194$, 
they were entitled as of right under the Commission’s Rules 
(Rule 1.387(b)(3)) to be included in the consolidated head¬ 
ing and were in due course consolidated with the four appli¬ 
cants named in the January 30,1948 order (Joint App. 76- 
72; Tr. 944). Three applicants, however, withdrew at dr 
before the time the hearing commenced on May 24, 194$ 
(cf. Joint App. 82). The Commission’s order of May 13, 
1948 had removed a fourth (Don Lee). Thus, when the 
hearing began on May 24, 1948, there were five applicants 


2 Rule 1.385(e) was a codification by the Commission in its own regu¬ 
lations of the principle “laid down by the Supreme Court in Ashbackdr 
Radio Co. V. Federal Communications Commission i w . See KFAB Broad¬ 
casting Co. v. F. C. C. (No. 10047), slip opinion, p. 2. 
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competing for two channels. But for the order of May 13, 
1948, there would have been six (perhaps fewer) applicants 
for three frequencies. 5 

On May 21, 1948, Television California, in order to fore¬ 
close any contention that it had not exhausted its adminis¬ 
trative remedies, filed a petition to vacate and set aside the 
May 13, 1948 Memorandum Opinion and Order (Joint App. 
80-81). No action having been taken on this motion, Tele¬ 
vision California proceeded to trial on May 24, 1948 for 
two channels, protesting the Commission’s order of May 13, 
1948 and calling attention to its pending petition for recon¬ 
sideration. On August 13,1948, the Commission considered 
and denied Television California’s petition and refused to 
set aside its Memorandum Opinion and Order of May 13, 
1948 (Joint App. 133-135). This appeal followed (Joint 
App. 2-14). 

On September 30, 1948 counsel for the Commission filed 
a motion to dismiss the appeal on the ground that the de¬ 
cision and order of May 13, 1948 is not reviewable at this 
time under section 402(b) of the Communications Act of 
1934. This motion was denied without prejudice on Janu¬ 
ary 17, 1949 (Judges Clark, Miller and Prettyman). A 
subsequent motion by the Commission to vacate the order of 
January 17,1949 and to set the motion down for oral argu¬ 
ment was denied February 4, 1949. A somewhat similar 
motion filed by the intervenor following this Court’s de¬ 
cision in Mansfield Journal Co. v. F. C. C. (No. 9817) was 
denied on June 15,1949 (Judges Clark, Miller, and Pretty- 
man). 


5 It is possible that if Don Lee bad remained in fhe bearing one or 
more applicants who went to hearing on May 24, 1948 would have with¬ 
drawn, but there would in any event have been three channels rather 
than two. 
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STATEMENT OF POINTS 

i 

i 

The action of the Commission taken on May 13,1948 and j 
affirmed on August 13, 1948 is erroneous, contrary to law, j 
and arbitrary and capricious for each of the following j 

reasons: j 

i 

i 

1. It denies to appellant the full and fair hearing to 

which appellant is entitled under the Communications Act j 
and the Commission’s Rules and Regulations, and attempts 
to substitute therefor a partial hearing in which at least one 
of the issues has been predetermined adversely to appellant 
and one of the otherwise available channels removed from 
the hearing. j 

2. It is contrary to, and fails to give effect to the pro- I 
visions of section 309(a) of the Communications Act and j 
section 1.373(b), 1.382, 1.385(e), 1.387(b)(3), and 1.390(a) [ 
(3) of the Commission’s Rules and Regulations. 

j 

3. It violates the due process clause of the Fifth Amend- j 

ment to the Constitution of the United States. } 

j 

4. It refuses without hearing appellant’s application! 
(and its full rights and opportunities as an applicant) forj 
one of the television channels (including Channel No. 2)j 
available for assignment in the San Francisco area, and, 1 
specifically, its application for Channel No. 2 or such other! 
channel as the Commission’s order of May 13, 1948 may 
have reserved for assignment to Don Lee Broadcasting 
System. 

5. It arbitrarily, erroneously and capriciously reduces 

appellant’s opportunities to obtain a grant of its applica¬ 
tion for a television station in San Francisco. j 

i 

6. It violates the rule established by the Supreme Court 
in Ashbacker Radio Corporation v. Federal Communica^ 
tions Commission, 326 U. S. 327. 


i 

i 

i 

l 

i 

i 


8 


7. It is erroneous, arbitrary and capricious because it is 
contrary to action taken by the Federal Communications 
Commission in other similar and identical cases. 

STATUTE INVOLVED 

The pertinent provisions of the Communications Act of 
1934, as amended, 48 Stat 1064, 47 U. S. C. sec. 151, et seq. 
are printed as an Appendix, infra p. 37. 

SUMMARY OF ARGUMENT 
I 

* i 

A. Where the total number of television applicants ex¬ 
ceeds the number of available frequencies, even though 
there may not be two or more conflicting applications on file 
for each of the frequencies assigned to the particular city, 
all such applications become “mutually exclusive” and 
must be adjudged on a comparative basis. Rule 1.385(e) 
(1R. R. par. 51:385(e)); Ashbaclcer v. Federal Commuvdca^ 
tions Commission, 326 U. S. 327 (1945); Don Lee B/casting 
System, 4 R. R. 193 (1948); 13 Fed. Reg. 3795. Where 
television applications are “mutually exclusive,” they are 
grouped into one consolidated hearing and each applicant 
then becomes a competitor for any and all available fre¬ 
quencies. WBNX B/casting, Inc., 4 R. R. 653-654 (1948); 
Bamberger B/casting Service, Inc., 3 R. R. 1069, 1080 
(1947); cf. Mansfield Journal Co. v. Federal Communica¬ 
tions Commission, No. 9817, decided March 7,1949. 

B. On May 13, 1948 there were more television applica¬ 
tions on file for San Francisco than frequencies unassigned 
(Joint App. 28, 51, 67, 70-72; Tr. 944). Since no hearing 
had yet been held on Don Lee’s television application, that 
application was “mutually exclusive” with the other tele¬ 
vision applications then pending for the San Francisco 


i 



area. Rule 1.387(b)(3) (1 R. R. par. 51:387(b)(3)); Ashi 
backer v. Federal Communications Commission, 326 U. S| 
327 (1945). Prior to May 13, 1948 Don Lee’s television 
application had never been consolidated, formally or other* 
wise, with the Don Lee renewal applications heard in Janu¬ 
ary 1947 (Joint App. 17-18, 21, 90-91). Don Lee never ret 
quested that its television application be included in the 
renewal proceeding until long after that hearing had been 
held and at a time when there were more applicants than 
frequencies. The so-called Public Notices of September 30, 
1946 and December 1, 1947 were merely “news releases’f 
issued by the Commission’s Office of Information showing 
the status of various television applications then pending 
before the Commission. They did not serve to effect a con* 
solidation of Don Lee’s television application in San Fran¬ 
cisco with the Don Lee renewal proceeding. 

C. The Commission’s attempt, on May 13, 1948, to inf 
elude retroactively in the renewal proceeding the Don Lee 
television application, taken at a time when there were more 
applications than frequencies, was in contravention of sec* 
tion 309(a) of the Communications Act and the Supreme 
Court’s decision in the Ashbacker case. If the Commission 
can remove one “mutually exclusive” frequency from a 
hearing and reserve it for a particular applicant, it cai 
remove a second frequency for another applicant, a thir<J 
for still another, to the point that no frequencies would be 
left for the remaining applicants. This would make a 
mockery of the hearing guaranteed by section 309(a) of the 
Communications Act and the Supreme Court’s decision in 
the Ashbacker case. It would substitute administrative fiat 
for due process. 

The question here presented is the exact converse of thfe 
questions considered by this Court in Mansfield Journal C6. 
v. Federal Communications Commission (No. 10,047), and 
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United Detroit Theatres Corp. v. Federal Communications 
(No. 10,006). In each of those cases the applications were 
not “‘ mutually exclusive” at the time the actions there 
complained of were taken. In the instant case the applica¬ 
tions were “mutually exclusive” on May 13,1948, the date 
of the order here presently under review. 

n 

A. Because of other rules of the Commission, its order 
of May 13, 1948 removing Channel 2 from the comparative 
hearing and reserving it for Don Lee “refused” to Televi¬ 
sion California the right under section 309(a) to a compara¬ 
tive hearing for that “mutually exclusive” frequency just 
as completely and definitively as would an outright grant 
to Don Lee. Buies 1.387(b) (3) (1 R. R. par. 51:387(b) (3)); 
1.362 (1 R. R. par. 51:362); 1.363 (1 R. R. par. 51:363); 
1.364 (1 R. R. par. 51:364); and 1.365 (1 R. R. par. 51:365). 
Whether granted or not granted to Don Lee, that frequency 
will never again be available to Television California. 
Channel 2 has thus been “refused” to Television Califor¬ 
nia by administrative fiat rather than by the hearing guar¬ 
anteed by section 309(a) of the Communications Act. That 
action is final and Television California has a right of ap¬ 
peal under section 402(b) of the Communications Act. It 
has, in effect, been denied an opportunity to compete (cross- 
intervene) for a “mutually exclusive” frequency and, like 
any order denying intervention (when the right is abso¬ 
lute as it would be for a “mutually exclusive” frequency), 
an appeal will lie. 

B. The order of May 13, 1948 denied Television Cali¬ 
fornia the right which it would have otherwise had under 
the Commission’s Rules to compete for Channel 2, and the 
right to have its application comparatively considered with 
Don Lee’s for that channel. Television California’s appli¬ 
cation for one of the “mutually exclusive” channels allo- 


i 
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cated to San Francisco, and not yet assigned, has been thus 
“refused”. That action is “final” so far as Television 
California is concerned and is thus reviewable at this time 
by this Court under section 402(b) of the Communications 
Act. It is unnecessary, therefore, to determine whether 
the action might have been reviewed in a three-judge couji; 
under section 402(a) of the Communications Act. In this 
connection it is to be noted that the United States Supreme 
Court narrowly construes, for policy reasons, the statute 
providing for three-judge district court proceedings. Phil¬ 
lips v. United States, 312 U. S. 246, 250 (1941); Stainback v. 
Mo Hock Ke Lok Po, 93 L. Ed. (Adv. Op.) 579, 584, 586 
(1949); and United States v. Interstate Commerce Commis¬ 
sion, 93 L. Ed. (Adv. Op.) 1175, 1189 (1949). Hence, any 
doubt whether review of the May 13, 1948 order should be 
had under section 402(a) or 402(b) should be resolved in 
favor of an appeal under the latter section. i 

I 

j 

ARGUMENT I 


THE ORDER OF MAY 13, 1948, CONTRAVENES THE 
ASHBACKER DECISION AND SECTION 309(a) 

OF THE COMMUNICATIONS ACT 

A. Where There Are More Television Applications Than 
Unassigned Frequencies, All Such Applications Become Mu¬ 
tually Exclusive. —In television and FM, unlike standard 
broadcasting (AM), the Commission has allocated specific 
channels to particular cities. Rule 3.606(1R.R. par. 53:606) 4 . 
It is true that the Commission’s rules require a television 
applicant to specify a particular frequency in his applica¬ 
tion. Rule 1.304 (1 R. R. par. 51:304). However, under the 

4 The channels thus assigned are the only channels available for s. 
given locality, absent a prior role making proceeding directed atj the 
allocation table itself. Yankee Network, Inc., 4 R. R. 164 (1948). j 
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uniform practice of the Commission in television and FM, 
whenever the number of applications exceeds the number 
of available frequencies, all applications become “mutually 
exclusive” and must be adjudged on a comparative basis. 
Rule 1.385(e) (1 R. R. par. 51:385(e)). This is the uniform 
construction placed on Rule 1.385(e) by the Commission, 
where the total number of applications exceeds the num¬ 
ber of available frequencies, even though there may not be 
two or more conflicting applications on file for each of the 
frequencies assigned to the particular city. 

We do not believe that counsel for the Commission or the 
intervenor will dispute the foregoing summary of the Com¬ 
mission’s Rules and practice with respect to television ap¬ 
plications, and the construction which the Commission itself 
has thus placed on its own rules. We want there to be no 
question on this point, because (as we shall see) this doc¬ 
trine of mutual exclusivity and the attendant right to com¬ 
pete for all available frequencies is fundamental to our 
contention that the order of May 13* 1948 contravenes the 
AsKbacker decision and section 309(a) of the Communica¬ 
tions Act. 

That the Commission regards all television applications 
as “mutually exclusive” under its own rules whenever the 
number of applicants exceeds the number of available chan¬ 
nels, irrespective of the specific channels which were re¬ 
quested by particular applicants, is apparent from numer¬ 
ous decisions and orders. For example, in its order of 
March 31, 1948, denying the Don Lee petition for a condi¬ 
tional grant of Channel 2, the Commission said {Don Lee 
Broadcasting System, 4 R. R. 193 (Joint App. 52-54)): 

“We turn now to petitioner’s contention that it alone 
has requested Channel 2 and that its application is, 
therefore not mutually exclusive with any other appli¬ 
cation. On January 30, 1948, when the petitioner’s 
application for a television station in San Francisco 
was designated for hearing, it was pending in the Com- 
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mission's files and at that time there were three addi¬ 
tional applications for television stations in the San 
Francisco area pending in the Commission's files, mak¬ 
ing a total of four applications for three available chan¬ 
nels. Section 3.606 of the Commission's Rales and 
Regulations sets forth the television channels which are 
available for the area indicated. In applying this sec¬ 
tion it has been the Commission's uniform practice to 
designate all applications for a consolidated hearing 
whenever the number of applicants exceeds the avail¬ 
able frequencies irrespective of the specific channels 
which were requested by particular applicants. The 
same practice has been followed with respect to FM 
applications. The situation is different with respect io 
AM applications for in that service, unlike FM and 
television, there is no allocation table providing for the 
assignment of specific frequencies to particular areas. 
In view of the f oregoing, the Commission is of the opin¬ 
ion that the application of petitioner was mutually ex¬ 
clusive with the other San Francisco television appli¬ 
cations and that it was correctly consolidated for hear¬ 
ing as required by Section 1385 of the Commission’s 
Rules and Regulations ." 5 j 

i 

Although the order of March 31, 1948, was vacated by 
the subsequent order of May 13, 1948, and the question pf 
Don Lee being the only applicant for Channel 2 was ren¬ 
dered moot by the holding that Don Lee's television appli¬ 
cation had, in effect, been previously consolidated with its 
AM and FM applications, the foregoing quotation remains 
a correct statement of the Commission's “uniform practice 
of designating all applications for a consolidated hearing 
whenever the number of applicants - exceeds the available 
frequencies irrespective of the specific channels which were 
requested by particular applicants." Cf. editor's note, 4 
R. R. 193,194 (1948). 

Other orders in this very proceeding likewise reveal tliis 
“uniform practice". On February 1, 1946, there were on 


s Italics supplied throughout this brief. 
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file seven applications for the six San Francisco television 
channels (Joint App. 17-18). To quote Commission counsel 
(Br. on Motion to Dismiss, p. 2), “the Commission there¬ 
fore designated the seven applications to be heard in a con¬ 
solidated hearing.’’ Since there were only seven applicants 
for six channels, it is a mathematical certainty that for 
several of these channels there could not have been more 
than one applicant. All seven applicants were nevertheless 
consolidated (Joint App. 18). Similarly, the order of Jan¬ 
uary 30,1948, designated the four applications then pending 
for three unassigned frequencies for a consolidated hearing 
because the number of applications “exceed in number the 
unassigned television channels allocated to the San Fran- 
cisco-Oakland metropolitan district” (Joint App. 28). 

Similar orders have been entered in other FM and tele¬ 
vision proceedings. Bamberger B/casting Service, Inc., 3 
R. R. 1069, 1070-1071 (1947); Bamberger B/casting Serv¬ 
ice, Inc., 3 R. R. 914, 916, 927 (1946); WBNX Broadcasting 
Co. Inc., 4 R. R. 205, 212 (1948); Amalgamated B/casting 
System, Inc., 3 R. R. 1176, 1178 (1947); Columbia B/cast¬ 
ing System , Inc., 3 R. R. 1208, 1209-1210 (1947). In fact, 
television applications for more than a score of cities are 
presently in a consolidated hearing status, awaiting a hear¬ 
ing date, the orders uniformly reciting that a consolidated 
hearing is necessary because the number of applications on 
file exceeds the number of unassigned television channels 
available in the particular area. Cf. 13 Fed. Reg. 4449 
(Tulsa); 13 Fed. Reg. 3101 (Milwaukee); 13 Fed. Reg. 
5062 (Oklahoma City); 13 Fed. Reg. 2053 (Indianapolis); 
13 Fed. Reg. 1246 (Kansas City); 13 Fed. Reg. 1290 (Hous¬ 
ton) ; 13 Fed. Reg. 3795 (Seattle); 13 Fed. Reg. 2494 (Ro¬ 
chester) ; 13 Fed. Reg. 2597 (Albany). In nearly every one 
of these proceedings there was only one applicant for cer¬ 
tain of the frequencies assigned to those cities. All fre¬ 
quencies were, nevertheless, deemed to be mutually exclu¬ 
sive. The order consolidating the Seattle television appli- 


cations, issued on Jnne 9,1948, a month after the order here 
complained of, illustrates the Ccmmission’s construction of 
its own rules (13 Fed. Reg. 3795): 

“It further appearing, that as of June 2,1948, there 
were three unassigned channels available under § 3.606 
of the Commission’s rules . . . and that for this rea¬ 
son the four applications pending for Seattle, Wash¬ 
ington, were mutually exclusive, [the said applications 
are hereby designated for hearing in a consolidate# 
proceeding].” 

Accordingly, under the Commission’s Rules and practice, 
where there are more television applicants than available 
frequencies, all applications become mutually exclusive apd 
are grouped in one consolidated hearing. Each applicant 
then becomes a competitor for any and all available frequen¬ 
cies.® The Commission decides on the basis of the hearing 
record, regardless of the particular frequency an applicant 
may have applied for, 7 which of the applicants are to be pre¬ 
ferred. It then assigns the available frequencies, sometimes 

I 

6 Under Rule 1.304 (1 R. R. par. 51:304) an applicant can file for only 
one frequency. Cf. Fort Industry Company, 4 R. R. 490 (1949). But 
this does not mean, in a consolidated hearing where there are more 
applicants than frequencies, that the applicant is not competing for all 
the available frequencies, all such frequencies being mutually exclusive 
under 1.385(e). Cf. Commission’s similar concession in its KFAB brief 
(No. 10,047) p. 20: “While the television applications must specify the 
channel desired under the provisions of Section 1.304 of the Commis¬ 
sion’s Rules, the Commission has consistently held, as appellant points 
out in its brief (p. 5), that it will consider such applications as request¬ 
ing alternatively assignment to any other available channel if the One 
requested cannot be or is not assigned to the applicant.” 

! 

7 Prior to July 1, 1947, it was not necessary in FM proceedings eVen 
to specify a particular channel. As in television each applicant competes 
for all available frequencies allocated to a particular area. Cf. footnote 
to Rule 1.304 (1 R. R. 51:304); Amalgamated B/casting, Inc., 4 RJ R. 
53, 54 (1948); WBNX B/casting, Inc., 4 R. R. 653, 654 (1948); Mans¬ 
field Journal Company v. F. C. C., No. 9817, decided March 7, 1949. j 



admittedly “at random”, 8 to the applicants which it finds 
should be preferred. Bamberger B/casting Service, Inc., 3 
R. R. 1069,1080 (1947); Bamberger B/casting Service, Inc., 
3 R. R. 914, 927 (1946); Earle C. Anthony, Inc., 3 R. R. 1145 
(1947). 

B. On May 13, 1948 Don Lee’s Application Was Mu¬ 
tually Exclusive With the Other Television Applications 
Then Pending for the San Francisco Area. —Although rec¬ 
ognizing the general principle that all television applica¬ 
tions become mutually exclusive at any time when there are 
more applications pending than frequencies unassigned, the 
Commission attempts to justify its unusual order of May 
13, 1948 on the ground that it had previously, in effect, al¬ 
though admittedly not by formal order, consolidated the 
Don Lee television application with Don Lee’s FM and AM 
renewal proceedings (Joint App. 72-74, 133-135). This is 
a mere afterthought and like most afterthoughts is not sup¬ 
ported by the record. In fact it is at complete variance 
with the record. 

Don Lee’s television application was first designated for 
hearing, along with the other six television applications for 
San Francisco, on February 1, 1946 (Joint App. 17-18). 
That order, providing for a consolidated hearing of all 
television applications then pending for the San Francisco 
area, was published in the Federal Register (11 Fed. Reg. 
2090) in conformity with the provisions of the Federal Reg¬ 
ister Act of July 26, 1935, sec. 8, 49 Stat. 502, 44 U. S. C. 
sec. 308. On February 15, 1946, because of alleged viola¬ 
tions of its AM chain broadcasting regulations, the Com¬ 
mission included in a separate and different hearing certain 
Don Lee renewal applications then pending (KGB and 
KDB) (Joint App. 90-91). Don Lee’s television appli¬ 
cation for San Francisco, and a similar application 


» WBNX B/easting, Inc., 4 R. R. 653, 654 (1948). 



by Don Lee for Los Angeles (Joint App. 123-125)* 
were not included in this latter proceeding for a very 
significant reason: there were then pending seven ap-i 
plications for the six television frequencies in San Fran-! 
cisco and thirteen applications for the seven Los Angeles, 1 
frequencies; the applications in each of those cities were' 
therefore mutually exclusive with each other and they were, 1 
entitled to he considered comparatively under the then re¬ 
cently decided case of Ashbacker v. Federal Communica¬ 
tions Commission, 326 TL S. 327 (1945); hence a consolida¬ 
tion of the Don Lee television applications for either or 
both of those cities with Don Lee’s renewal application^ 
would have necessitated the inclusion in the latter proceed¬ 
ing of the numerous other applicants for San Francisco and 
Los Angeles. 10 

The withdrawal in June 1946 of one of the television 
applicants for San Francisco removed the problem of muh 
tual exclusivity and made it possible for the Commission to 
consider each of the San Francisco television applications 
by itself and on its own merits. The Commission accordt 
ingly vacated its order of February 1, 1946 and returned 
the applications to the 46 processing line” 11 for possible 
grants without a hearing (Joint App. 21). This action was 
in accord with established practice. Cf. United Detroit 
Theatres v. Federal Communications Commission, No. 10,- 
006, decided by this Court on August 1, 1949. The Coni- 

• 

i 

_ i 

9 Cf. Television Productions , Inc*, 8 R. R. 682, 684 (1946). 

10 Because other parties would be affected and because a consolidated 
hearing of different types of applications with numerous parties can 
become unduly cumbersome, it not infrequently happens that a person 
filing separate applications for AM, FM and TV may find himself in 
three separate comparative hearings despite the existence of an issue 
common to each proceeding, namely, his own qualifications. Cf. Fostoria 
Broadcasting Co., 4 R. E. 332 (1948), now pending on appeal in this 
Court and Mansfield Journal Co. v. F. C. C. (No. 9817). 

11 Cf. Rule 1.373, 1 R. R. par. 61:373. 
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mission has several times held that where the original rea¬ 
son for ordering a hearing on any application (e.g. mutual 
exclusivity) has been removed prior to the actual hearing, 
the only action compatible with the Commission’s Rules and 
Regulations is to remove the application from the hearing 
docket and return it to the processing line. WXYZ , Inc., 4 
R. R. 48S, 490 (1948); cf. Surety Broadcasting Co., 4 R. R. 
103 (1948); Rule 1.373(h), 1 R. R. 51:373(h). The Commis¬ 
sion will not retain the application in hearing status, or 
grant a waiver of hearing under Rule 1.391 (1 R. R. 51:391) 
merely to protect the applicant from the possibility of a 
later hearing by reason of the subsequent filing of another 
conflicting application. Surety Broadcasting Co., 4 R. R. 
325, 326-327 (April 30,1948). 12 

The Commission’s order vacating the San Francisco 
hearing (Joint App. 21-22) did not consolidate Don Lee’s 
television application with its AM renewal applications 
(Joint App. 90-91). Although the Commission, on its own 
motion, subsequently added other Don Lee FM and AM re¬ 
newal applications (Joint App. 90-91) to the renewal 
proceeding (KFRC, KHJ, and KHJ-FM), it never en¬ 
tered an order purporting to include the San Fran¬ 
cisco television application in that proceeding prior to 
the date of the order of May 13, 1948, here complained 
of — entered at a time when there were more applicants 
than frequencies. What is equally significant, counsel for 
Don Lee expressly requested that certain other pending 
applications (KGB increase of power) be included in the 
renewal hearing (Joint App. 126-127), a request which was 
granted (Joint App. 128-129), but it never petitioned the 
Commission in either 1946 or 1947, when there were fewer 
applicants than frequencies, to include its San Francisco 


12 The order here complained of issued thirteen days after the last 
cited decision retroactively consolidated the Don Lee television applica¬ 
tion with its AM and FM applications and thus accomplished what the 
Commission said it would not permit in the Surety Broadcasting Com~ 
party case. 
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television application in that proceeding. Its failure to 
request consolidation prior to the commencement of its A}£ 
and FM hearing in January 1947 may have been due to tlie 
fact that it hoped to get a San Francisco television grant 
notwithstanding the fact its AM operations were beiug 
challenged, just as Hearst Radio, Inc. had received a TV 
grant in Baltimore notwithstanding the fact its AM opera¬ 
tions were being questioned in Baltimore. Hearst and Don 
Lee are represented in radio matters by the same attorneys. 

Although conceding that Don Lee’s television application 
was never formally consolidated in the Don Lee renewal 
proceeding (4 R. R. 193, 194 (194S)), the Commission at¬ 
tempts to support its order of May 13, 1948 by referring 
to two Public Notices issued on September 30, 1946 and 
December 1, 1947 (Joint App. 73). These public notices 
had no such purpose and no such effect. They were simply 
“press releases” issued by the Commission’s Office of In¬ 
formation (Rule 0.96,1 R. R. par. 50:96) showing the status 
of various television applications then pending before the 
Commission (Joint App. 22, 24-25). The notice was couched 
in the language of a news release, not a legal order: “the 
Federal Communications Commission today issued the fol¬ 
lowing statement showing the status of applications for |the 
construction of commercial television stations” (Joint Ajpp. 
22). Elsewhere the “news release” stated that the 6 \ at¬ 
tached lists [showing status of various applications] have 
been checked as to their accuracy; however, if any erifors 
have appeared they should be called to the attention of \ the 
Commission” — scarcely the language of a legal order 
(Joint App. 23). In this news statement the Commission 
promised that “from time to time, similar notices will be 
released for the information of TV applicants and others” 
(Joint App. 23). Similar press releases have been issued 
from time to time showing the status of FM applications. 
11 Fed. Reg. 12582. These releases are issued by the Com¬ 
mission, pursuant to an announced policy of keeping the 
public and the industry fully advised and to show why |par- 
ticular applications have not yet been acted upon. 
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The order of September 30, 1946 correctly recited what 
was the fact, namely, that the Don Lee San Francisco tele¬ 
vision application was “being held up pending the disposi¬ 
tion of hearings in related, cases” (Joint App. 23). 12a In 
other words, Don Lee was advised that action on its tele¬ 
vision application was being withheld pending a determi¬ 
nation in another proceeding of its qualifications to con¬ 
tinue as a broadcaster in view of its alleged violation of the 
Commission’s chain network regulations. The Commis¬ 
sion’s “press release” of December 1,1947 referred to the 
Don Lee television application as in “hearing status”, a 
short-hand way of expressing the fact that action could not 
be token on the application until a related hearing had been 
disposed of. Here again the “public notice” was a “news 
release”, not a legal order. It begins in this fashion: 
“Fifty-four cities in 29 States are involved in current tele¬ 
vision broadcast authorizations and applications” (Joint 
App. 24). 

At the time these “public notices” were issued, ev¬ 
eryone concerned recognized them for what they were 
— “press releases” showing the status and the reasons 
why action had not been token on pending applica¬ 
tions. Nor did counsel for Don Lee dignify these notices 
as anything more than press releases issued for information 
purposes. For example, in its petition of January 7, 1947, 
to “clarify issues” in its AM and FM renewal hearing 
(filed shortly before the renewal hearing began on January 
14, 1947, and after the issuance of the “press release” of 
September 30, 1946) the caption to that petition did not in¬ 
clude Don Lee’s San Francisco television application. Joint 
App. 100; Bon Lee B/casting System, 3 R. R. 729 (1947). 
Similarly, the Commission’s order of January 2, 1947 add- 

In a similar status report on FM applications issued on September 
19,1946, eleven days prior to the TV status report, “Attachment No. 7” 
listed “Applications which while not themselves in hearing are being: 
held up pending the disposition of a hearing in a related case (either 
AM or FM).” 11 Fed. Reg. 12582, 12583. Attachment B of the Sep¬ 
tember 30, 1946 TV Report is obviously patterned after, and a condensa¬ 
tion of, the language used in the earlier FM Report 
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ing Don Lee’s FM application to the renewal proceeding 
and listing the Don Lee applications in that proceeding, al- ! 
though issued after the press release of September 30, 
1946, significantly omits any reference to Don Lee’s TV 
application (Joint App. 132). 

Likewise, at the commencement of the hearing in the re- | 
newal proceeding on January 14,1947 Commissioner Hyde j 
(the presiding officer) carefully enumerated the applica-1 
tions involved in that proceeding (Joint App. 108,109,114). I 
That enumeration did not include the San Francisco tele- j 
vision application. Counsel for Don Lee made no conten- j 
tion at that point that the examiner had incorrectly listed! 
the applications involved in that proceeding; Don Lee pre-i 
sented no evidence at that hearing on its television applica-j 
tion. ! 

i 

And what is most significant, on January 15, 1948, coun-j 
sel for Don Lee filed a petition for a change of name to re¬ 
flect certain changes in its legal set-up. The caption to the 
petition (Joint App. 114) included all of Don Lee’s appli¬ 
cations which were in hearing status; those which were not 
in hearing status were not included in this caption but were 
enumerated in an attached letter. The San Francisco tele] 
vision application (BPCT-22) was mentioned in the letter; 
not in the caption to the petition. To understand the sig¬ 
nificance of this fact, it is necessary to make reference t<|> 
F. C. C. Rule 1.365 (1 R. R. par. 51:365): Under that rule, 
if an application is not in hearing, it can be amended as of 
right by simply submitting the necessary copies of the 
amendment properly verified; but if the application is ih 
hearing, it is necessary to petition for leave to amend. 
Thus, it will be noted that counsel for Don Lee in the 
caption to their January 15, 1948 petition included onljy 
those applications of Don Lee which it deemed were then 
in hearing status; it amended the others (including their 
San Francisco television application) by a simple letter 
(Joint App. 115). This action, by experienced radio 
counsel, is a clear admission that as late as January 15, 
1948, long after the press releases of September 30, 1946 
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and December 1,1947, they did not regard their San Fran¬ 
cisco application as in hearing. If they had they would 
have included that application in the caption to the petition 
as required by Rule 1.365 and as they did in the case of 
their other applications concededly in hearing. The cap¬ 
tion to the Commission’s subsequent order of January 23, 
1948 (Joint App. 117) likewise omits any reference to the 
San Francisco television application. 

Thus as late as January 15, 1948 counsel for Don Lee 
still hoped to obtain a television grant separate and apart 
from the outcome of their renewal hearing. However, 
these hopes were dashed when on January 30, 1948 the 
Commission allowed Television Productions (Paramount) 
to reinstate a previously dismissed application, thereby 
making four applicants for three frequencies (Joint App. 
33). Thus confronted with the necessity of going 
through a comparative hearing, counsel for Don Lee then 
sought for the first time to have its television application 
included in the renewal proceeding which had already been 
heard in January 1947 and in this way obtain “umbrella 
protection” against competition for the frequency by vir¬ 
tue of Rule 1.387(b)(3). 

Finally, it is to be noted that the Commission, in its con¬ 
solidation order of January 30, 1948, in its order on a re¬ 
lated matter of February 20, 1948, 13 and in its original 


win a Memorandum Opinion and Order issued February 20, 1948 
denying a request by Paramount (Television Productions, Inc.) to in¬ 
clude in the consolidated hearing the three San Francisco television 
grantees who then had on file requests for extensions of time to complete 
coristruction, the Commission correctly summarized the San Francisco 
picture in the following fashion: “Under Section 3.606 of the Commis¬ 
sion's Rules and Regulations there are six channels allocated to the San 
Francisco-0akland metropolitan district. The Commission has granted 
construction permits for three San Francisco stations. Thus, there 
remain three unassigned television channels in the San Francisco- 
Oakland metropolitan district. Including application of petitioner, there 
are pending four applications for the three unassigned television chan¬ 
nels. These applications have been designated for hearing in a consoli¬ 
dated hearing.” Don Lee Broadcasting System , 4 R. R. 100 (1948); 
Joint App. 40. 
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order of March 31,1948 on the Don Lee petition, each time 
stated that there were “three unassigned frequencies” for 
the San Francisco area, and since there were more appli¬ 
cants than frequencies the several applications were mu¬ 
tually exclusive and that a consolidated hearing would t|e 
required (Joint App. 28, 40, 54). 

In the light of all these facts, it seems preposterous to 
contend that the 44 press releases” of September 30, 194j6 
and December 1, 1947 added the Don Lee television appli¬ 
cation to the renewal proceeding. As is shown by the 
record in this proceeding (Joint App. 90, 128, 130, 131- 
132), whenever the Commission adds additional applica¬ 
tions to a pending hearing it enters a formal order to that 
effect, setting forth the specific issues. By such orders other 
persons desiring to file competing applications are thus ad¬ 
vised that they can participate as parties in that proceeding 
if they file competing applications at least twenty days be¬ 
fore the hearing commences. Rule 1.387(b)(3), 1 R. Ijfc. 
51:387(b)(3). 

Other persons interested in filing for San Francisco 
could rightly regard the notices of September 30, 1946 and 
December 1, 1947 as an indication that Channel 2 would 
not be allocated to Don Lee unless and until Don Lee was 
found to be a qualified broadcaster in the separate renewal 
proceeding. And if at the time of that decision there were 
more applicants than available frequencies, such persons 
could rightly expect to be given an opportunity to compeie 
for that frequency in a comparative proceeding. Rule 
1.387(b)(3), 1 R. R. 51:387(b)(3). | 

In short, it seems clear that the Don Lee television ap¬ 
plication was never placed, formally or otherwise, in the 
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renewal proceeding until May 13, 1948. 14 While such mine 
pro tunc action, if taken at a time when there were fewer 
applicants than frequencies, would have been legal, 15 it 
does not follow that such action could be properly taken 
for the first time on May 13,1948 when the frequencies had 
become mutually exclusive and the rights of third persons 
were involved. To that question we now turn. 

C. Where Applications Are “Mutually Exclusive”, an 
Order Reserving a Channel for a Particular Applicant 
Contravenes the Ashbacker Decision and Section 309(a) of 
the Communications Act. —Where applications are “mu¬ 
tually exclusive”, no applicant can be singled out and 
granted in advance of a decision based on a comparative 
hearing with the other applicants. Section 309(a) of the 
Communications Act of 1934, 48 Stat. 1085, 47 U. S. C. 
309(a); Ashbacker v. United States , 326 TJ. S. 327 (1945). 
In the Ashbacker case, as this Court will recall, there were 
two “mutually exclusive” applicants for an AM frequency. 
The Commission granted one of the applicants, and set the 
other for hearing. On appeal to this Court the Commission 
contended, as did it and the intervenor in their earlier 
motions to dismiss the instant appeal, that Ashbacker’s 
application had not yet been “refused”, that said applicant 
might ultimately prevail, and that an appeal from the 
Commission’s action granting one applicant and designat¬ 
ing the other for hearing was premature. This Court 
agreed and dismissed the appeal. The Supreme Court 
reversed, holding that the Commission’s action in granting 
one applicant and designating the other for hearing was 


14 Counsel for Don Lee have tacitly admitted as much in a pleading 
filed with the Commission on January 6, 1949 to sever from the renewal 
proceeding and grant the applications for construction permits. The 
San Francisco TV application is there listed as “consolidated” on 
“5/3/48” (meaning 5/13/48) (Joint App. 121). 

15 Cf. Mansfield Journal Co. V. F. C. C. (No. 9817), decided by this 
Court March 7,1949. 



tantamount to a “refusal” of the latter’s application, that | 
such action did not afford the mutually exclusive appli- j 
cants the “hearing” guaranteed by section 309(a) of the j 
Communications Act, and that an appeal would lie under | 
section 402(b) of the Communications Act. 

I 

The Commission’s action in the Ashbacker case, subse-j 
quently condemned by the Supreme Court, differs no whit! 
in principle from the action taken by the Commission onj 
May 13, 1948 in the instant proceeding. In fact, the Com-j 
mission’s action in removing Channel 2 from the hearing! 
and reserving it for Don Lee denied that frequency to 
Television California without a hearing even more deci¬ 
sively than did the Commission’s action in tentatively 
granting the AM frequency to Fetzer and setting the Ash¬ 
backer application for hearing. 

It was at least arguable in the Ashbacker case that in 
tentatively granting Fetzer and designating Ashbacker foij 
hearing that the latter applicant might ultimately prevail 
and obtain the frequency there sought. Under the Comj 
mission’s Rules and practice, no such hope can be held oul 
to Television California so far as Channel 2 is concerned! 
The order of May 13, 1948, in the light of other rules of 
the Commission, forecloses any opportunity to compete fot 
that mutually exclusive frequency in a comparative hear! 
ing. By administrative fiat, without the hearing guaran¬ 
teed by section 309(a) of the Act, that channel (and any 
opportunity to compete for that channel) has been denied 
to Television California. This is so because of Rulefe 
1.387(b)(3), 1.362, 1.363, 1.364, and 1.365. 

j 

The first cited rule comes into the picture in this fashion;: 
In severing Channel 2 from the San Francisco hearing, 
the Commission held in its May 13,1948 opinion and order 
that it had previously, in effect although not formally, con¬ 
solidated Don Lee’s television application with its AM and 
FM license applications, that the hearing on the latter 
applications was held in January 1947, and that under 
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Rule 1.387(b)(3) other applicants, not being on file 20 days 
before that hearing commenced, could not compete for 
Channel 2. Rule 1.387(b)(3) and the May 13, 1948 order, 
if allowed to stand, therefore preclude Television Cali¬ 
fornia from intervening in that proceeding (with the hear¬ 
ing already held) and asking for comparative considera¬ 
tion with Don Lee. Peninsular Broadcasting Corp., 3 R. R. 
156, 157 (1946); Parkersburg Broadcasting Co., 3 R. R. 
938,940-941 (1947); Crescent Broadcast Corp^ 3 R. R. 1719, 
1720 (1947); Southern Broadcasting Corp., 3 R. R. 1101, 
1103 (1947); Logansport B/casting Corp., 4 R. R. 188, 191 
(1948). 

Other rules just cited, whatever be the outcome of the 
Don Lee hearing, forestall any subsequent opportunity for 
Television California to be heard for Channel 2. If the 
Don Lee AM and FM license hearing is decided ahead of 
the San Francisco television hearing for Channels 9 and 
11, and Don Lee is denied on the ground that it is not a 
qualified licensee, Television California could not apply for 
Channel 2 without abandoning its present contest for Chan¬ 
nels 9 or 11 by reason of Rules 1.362 and 1.364 (1 R. R. par. 
51:362 and 364) foreclosing inconsistent and multiple ap¬ 
plications by the same person for the same area. Monroe 
B. England, 3 R. R. 485, 486 (1946); Community Service 
B/casting Co., 3 R. R. 1054,1057 (1947). 

On the other hand, if the San Francisco hearing for 
Channels 9 and 11 is decided first and Television California 
does not rank first or second (and is accordingly denied), 
Television California would be precluded from applying 
for Channel 2 (if Don Lee is thereafter denied) by two 
other rules of the Commission: Rule 1.365 which denies an 
applicant the right to amend his application after an ad¬ 
verse proposed decision, and Rule 1.363 which bars a de¬ 
feated applicant from filing another application for the 
same area for a period of 12 months after the denial of a 
prior application. WJPS, Inc., 3 R. R. 1366, 1370 (1947); 
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Chronicle Publishing Company, Inc., 3 R. R. 1388,1391-1392 
(1947); Radio Television of Baltimore, Inc., 4 R. R. 649, 
650 (1948); Grenada Broadcasting Co., 3 R. R. 1730, 1732 
(1947); Radio Station WSOC, Inc., 3 R. R. 1941, 1942 
(1947); Nashville Radio Corp., 3 R. R. 423, 424 (1946^. 
This rule is stringently enforced by the Commission under 
its so-called “Piedmont doctrine” where the allowance of 
the amendment would necessitate a second hearing. R. C. 
Dunlap, Inc., 3 R. R. 1141, 1142 (1947); Grenada Broad¬ 
casting Co,, 3 R. R. 1730, 1734 (1947). 

Other persons who may be interested in applying fbr 
a television station in San Francisco, but have not yet 
applied, know that any application which they file for 
Channel 2 prior to a decision on the Don Lee AM and FM 
license applications would be dismissed under Rule 1.3$7 
(b) (3). But they likewise know that if Don Lee is refused 
Channel 2, they will have a reasonable time (30 days under 
Commission practice) 16 in which to apply for that channel. 
Cf. Rule 1.387(b) (3); Van Curler B/casting Corp., 3 R. R. 
941, 943 (1947); Penn Thomas Watson, 4 R. R. 71, 74-^5 
(1948). If such an application were hereafter filed by 
Television California, Rule 1.363 would not be waived, 
under the “Piedmont doctrine ,, , since it would give Tele¬ 
vision California a second hearing before a newcomer had 
his first hearing. R. C. Dunlap, Jr., 3 R. R. 1140, ll42 
(1947). Thus, Channel 2 would not be automatically re¬ 
turned to the San Francisco hearing and included among 
channels which the present five applicants competed for 
in the hearing begun on May 24, 1948, because it worjld 
deprive newcomers who relied on Rule 1.387(b)(3) an (Op¬ 
portunity to file an application for Channel 2 if and when 
Don Lee was denied. 

The Commission’s New York FM decision is squarely 
in point. WBNX Broadcasting Co., Inc., 4 R. R. 205 


i 


I 

! 

i 


18 Cf. Rule 1.387(a), (1 R. R. par. 51:387(a)). 
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(1948). When that hearing was held in the summer of 
1946,, four channels had been reserved until July 1, 1947 
(p. 212). The New York FM case was not finally decided 
until April 1948 (p. 241), at which time those four channels 
were no longer reserved. But those four channels were 
not placed back in the hearing and the applicants who were 
heard in the summer of 1946 were not allowed to compete 
for, and those frequencies were not available for alloca¬ 
tion, in that hearing (p. 212). Similarly, if the May 13, 
1948 order is allowed to stand, Channel 2 would not be 
added to the two frequencies for which Television Califor¬ 
nia and four other applicants were heard in May, June and 
July 1948. See also Columbia Broadcasting System, 3 R. R. 
1297,1300. 17 

It is clear, therefore, that under the Commission’s rules 
its order of May 13,1948, severing Channel 2 from the San 
Francisco consolidated hearing and reserving it for Don 
Lee, just as effectively “refused” Television California a 
hearing and an opportunity to compete for that channel 
as would an order making an outright grant to Don Lee. 
Under the Commission’s Rules cmd practice , that action is 
“final” so far as appellant is concerned. Never again, 
under the Commission’s Rules, even if the frequency is 
subsequently denied to Don Lee, will appellant have an 
opportunity to compete for that channel. Hence, it will 
not be accorded the hearing guaranteed a mutually exclu¬ 
sive applicant by section 309(a) of the Communications Act 
and the Ashbacker decision. 


17 The decision in Unity Corporation, Inc,, 4B.R. 129, 132-133 (1948) 
is not to the contrary. In that case three applicants originally went 
through a comparative hearing for two channels. Thereafter, a third 
channel became available, making three applicants for three channels. 
The Commission proceeded to decide each application on a non-compara¬ 
tive basis, more than 30 days having elapsed and no new applicant 
having filed. It could not have done this had there been four applicants 
originally for the two frequencies, or if a newcomer had filed for the 
third frequency not included in the original hearing. Cf. Mansfield 
Journal Company v. F. C. C. (No. 9817), decided March 7, 1949. 
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The Commission’s action in eliminating a mutually ex¬ 
clusive channel from the San Francisco hearing is not de 
minimus. Where there are more television applicants than 
frequencies, the number of unassigned and mutually exclu¬ 
sive frequencies for which an applicant may compete is \>f 
paramount importance. If he ranks third in a five-way 
hearing for two frequencies, he will be denied. But if he 
ranks third in a six-way hearing for three frequencies he 
would be granted. See e. g. Bamberger B/casting Service, 
Inc., 3 R. R. 1069,1080 (1947); Bamberger B/casting Serv¬ 
ice, Inc., 3 R. R. 914 (1946). Furthermore, if the Commis¬ 
sion can remove one mutually exclusive frequency from a 
hearing and reserve it for a particular applicant, it chn 
remove a second frequency for another applicant, a thikd 
for still another, to the point that no frequencies would be 
left for the remaining applicants. This would make a 
mockery of the “hearing” guaranteed by section 309(a) of 
the Communications Act and the statutory construction 
placed on that section of the Act by the Supreme Court 
in the Ashbacker decision. It would substitute administra¬ 
tive fiat for due process. 

j 

The Court will further note that the question here pre¬ 
sented is the exact converse of the questions it considered 
in Mansfield Journal Co. v. F. C. C. (No. 9817); KFAB 
Broadcasting Co. v. F. C. C. (No. 10,047), and United 
Detroit Theatres Corp. v. F. C. C. (No. 10,006). In the 
Mansfield case, in the posture it reached this Court, there 
were sufficient FM frequencies to satisfy all applicants. 
This Court accordingly sustained the Commission’s con¬ 
tention, with which we have no quarrel, 18 that where appli¬ 
cations are “not mutually exclusive”, the Commission may 
consider each application on its merits and take action 
thereon without reference to other pending applications. 


i»Cf. briefs filed by this office on behalf of intervenors in KFAB 
Broadcasting Company v. F. C. C. (No. 10,047) and United Detroit 
Theatres Corp. v. F. C. C. (No. 10,006). 



30 


Therefore, in severing and granting one applicant, leaving 
the other two in a “hearing status”, the Mansfield Journal 
was not aggrieved, its chances of obtaining the channel it 
sought were “not in the slightest” diminished. 19 

Such is not the situation presented in the instant appeal 
by Television California. Here, as we have seen, there 
were more applicants than frequencies when the Commis¬ 
sion suddenly removed one of the frequencies on May 13, 
1948, the applications were therefore mutually exclusive 
and each applicant was competing for any one of the three 
channels. The removal of Channel 2 from the hearing, 
under the Commission’s Rules, foreclosed Television Cali¬ 
fornia’s right to a hearing for that channel, guaranteed 
by section 309(a) of the Communications Act, as construed 
by the Supreme Court in the Ashbacker case. That action 
decidedly “diminished” Television California’s chances of 
obtaining a frequency. Hence, the Mansfield case is not 
in point. In fact, reading between the lines of that opinion, 
it seems to counsel for appellant that this Court was very 
careful not to foreclose the question presented in this ap¬ 
peal, a question which it had already considered in denying 
the Commission’s motion to dismiss the instant appeal. 

Similarly in the KFAB case, the action there complained 
of was taken at a time when there were two frequencies 
available and only two applications on file. This office, in 
its brief on behalf of the intervenor (May Broadcasting 
Company), successfully argued that the applications were 
not therefore mutually exclusive and that KFAB could not 
complain of the Commission’s action granting one of the 
frequencies to May Broadcasting Company, even though 
(as the result of a third filing) KFAB was ultimately 
forced into a comparative hearing for the one remaining 
frequency. 

j 

Likewise in the United Detroit Theatres case we were 
again careful, in our brief on behalf of the intervenor, to 


19 Quoted language is from the Court’s opinion in the Mansfield case. 
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point out that the original grant to WXYZ had been made 
at a time when there were sufficient frequencies to accom¬ 
modate all applicants. There, too, the United Detroit 
Theatres application was held up by collateral matters and 
that applicant (by reason of additional filings) was again 
designated for comparative hearing, just as was Don Lee 
on January 30, 1948. 

In each of the three cases just cited, the application^ 
were not “mutually exclusive” at the time the actions 
complained of were taken. That is not the situation herel 
On May 13, 1948, when a channel was removed from the 
hearing and “earmarked” for Don Lee, there were more 
applications than frequencies. The applications were there^ 
fore mutually exclusive. The action complained of accords 
ingly contravenes section 309(a) of the Communications 
Act and the Supreme Court’s decision in the AshbacTcetr 
case. 


THE COMMISSION’S ORDER SEVERING CHANNEL % 
FROM THE CONSOLIDATED HEARING AND ! 

RESERVING IT FOR DON LEE IS REVIEW- 
ABLE BY THIS COURT UNDER SECTION 
402(b) OF THE COMMUNICATIONS ACT 

Motions by the Commission and the Intervenor to dismiss 
the instant appeal on jurisdictional grounds have been pre¬ 
viously denied by this Court. The order denying inter¬ 
venor’s motion to dismiss the appeal as premature was an 
outright denial. The Commission’s motion to dismiss tqe 
appeal as premature and as brought in the wrong court 
was denied “without prejudice”. Assuming that both ju¬ 
risdictional contentions are still open, now that the facts 
have been fully outlined, the jurisdictional arguments c&n 
be disposed of somewhat summarily. 

i 

i 

i 

i 
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A. The Appeal Is Not Premature. —In the Ashbacker 
case, 326 U. S. 327, where one application was granted and 
the other designated for hearing, the contention was made 
that the appeal was premature because the applicant (who 
had been designated for hearing) had not yet been denied 
and might ultimately prevail when the hearing was conclud¬ 
ed. This Court agreed. However, on certiorari to the Su¬ 
preme Court, the action complained of was considered on the 
merits. That Court recognized that the Commission’s ac¬ 
tion in granting one application and setting the other for 
hearing “stacked the cards” against the latter applicant 
and deprived him of the hearing guaranteed by section 
309(a) of the Communications Act. The appeal was not 
deemed premature even though the grant for one applicant 
was “tentative” and no outright denial order had been 
entered against the other applicant. 

Under that decision it seems clear that if the Commission 
in its May 13, 1948 order removing channel 2 from the con¬ 
solidated hearing had simultaneously granted that channel 
to Don Lee the correctness of its action would have been 
reviewable at this time under section 402(b). The granting 
to Don Lee of Channel 2, one of the three mutually exclu¬ 
sive channels for which each applicant was competing, 
would have been a refusal of that frequency to the other 
applicants and hence reviewable under section 402(b) of 
the Communications Act, which reads as follows: 

“An appeal may be taken . . . from decisions of the 
Commission to the Court of Appeals of the District 
i of Columbia . . . (1) By any applicant for a construc¬ 
tion permit for a radio station . . . whose application 
is refused by the Commission. (2) By any other per¬ 
son aggrieved or whose interests are adversely affected 
by aruy decision granting or refusing any such appli¬ 
cation.” 

Because of other rules of the Commission discussed 
above (pp. 25-28), the Commission’s order of May 13,1948 
removing Channel 2 from the comparative hearing and re- 
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serving it for Don Lee “refused” to Television California! 
the right under section 309(a) to a comparative hearing 
for that mutually exclusive frequency just as completely; 
and definitively as would an outright grant. It deprived; 
Television California, without the prior hearing provided 
for by section 309(a), of its right to compete for that fre J 
quency. Whether granted or not granted to Don Lee, that 
frequency will never again be available to Television Cali4 
fomia. Television California has been foreclosed of an op¬ 
portunity to compete for that frequency even more defi¬ 
nitely than was Ashbacker. Channel 2 has been thus “rej 
fused” to Television California. Accordingly, an appeal will 
lie under section 402(b). Television California has, in ef¬ 
fect, been denied an opportunity to compete (cross-inter! 
vene) for a mutually exclusive frequency and, like any 
order denying intervention (when the right is absolute, as 
it would be for a mutually exclusive frequency), an appeal 
will lie. 



B. This Court Is the Proper Forum for the Appeal—! 

Counsel for the Commission in their motion to dismiss the 
instant appeal contended that judicial review, if any, of 
the May 13, 1948 order, must be had in a three-judge dis¬ 
trict court under section 402(a) rather than in this Court 
under section 402(b). As we have seen, the order of May 
13, 1948 denied Television California the right which it 
would otherwise have had under the Buies to compete for 
Channel 2 and the right to have its application compara¬ 
tively considered with Don Lee’s application for that chan¬ 
nel. Its application for one of the mutually exclusive 
channels allocated to San Francisco, and not yet assigned, 
has been “refused”. Hence, the Commission’s action }s 
clearly reviewable by this Court under section 402(b). 
Whether appellant might have brought an action in a three- 
judge district court, and whether the remedies provided by 
402(a) and 402(b) are mutually exclusive, need not be 
considered since an appeal clearly lies under 402(b). 

i 

l 

i 

i 

I 


I 





34 


One observation on section 402(a) may not, however, be 
entirely amiss. It is no secret that the United States Su¬ 
preme Court is concerned over the duplication of judicial 
manpower necessitated by three-judge district court actions 
requiring the presence of a judge of a circuit court of ap¬ 
peals. 20 It is perhaps even more concerned about the fact 
that an absolute right of direct appeal to the United States 
Supreme Court lies from a decision of a three-judge district 
court , and the Supreme Court has not forgotten the con¬ 
gested character of its own dockets prior to the enactment 
of the present certiorari statute and the strict limitation 
on absolute appeals. One need only glance at the decisions 
of the Supreme Court to realize that statutes providing 
for three-judge district court proceedings have been very 
narrowly construed. Phillips v. United States, 312 U. S. 
246 (1941). In that case the Court said (p. 250): 

“. . . the requirement of three judges, of whom one 
must be a Justice of this Court or a circuit judge, 
entails a serious drain upon the federal judicial system 
particularly in regions where, despite modern facili¬ 
ties, distance still plays an important part in the effec¬ 
tive administration of justice. And all but the few 
great metropolitan areas are such regions. Moreover, 
inasmuch as this procedure also brings direct review of 
a district court to this Court, any loose construction 
of the requirements of §266 would defeat the purposes 
of Congress, as expressed by the Jurisdictional Act of 
February 13,1925, to keep within narrow confines our 
appellate docket. ’ 7 

The Phillips case was cited and relied upon twice by the 
Supreme Court during its last term to justify a restrictive 
interpretation of those sections of the Judicial Code provid¬ 
ing for three-judge district court proceedings. Stainback v. 
Mo Hock Ke Lok Po , 93 L. Ed. (Adv. Op.) 579, 584 


20 The Ninth Circuit, for example, regularly sits in San Francisco. 
Three-judge district court actions 1,000 miles away in Montana or in 
Arizona require the presence of a circuit court of appeals judge from 
San Francisco. 
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(1949); United States v. Interstate Commerce Commission, 
93 L. Ed. (Adv. Op.) 1175, 1185 (1949). In the Stainback 
case the Court said (pp. 584, 586): 

“Within the present decade, this Court summarized 
in Phillips v. United States, 312 U. S. 246, the purpose 
and effect of §266 and extracted from its history and 
the precedents for the section’s application a congresf 
sional requirement of strict construction to protect 
our appellate docket while assuring the states that 
exceptionally careful judicial consideration would 
guard them against all assaults, through federal courts 
against their legislative statutes or administrative 
board orders by applications for injunction when those 
assaults were based on the Federal Constitution. Pp 
250, 251. While we take judicial notice that since the 
P hilli ps Case air carriage has brought Hawaii closet 
to the continent, the interference with the normal 
adjudicatory and appellate processes of the federal 
judicial system and our docket persists. . . . 

“When the long-established rule of strict construc¬ 
tion of Judicial Code and that of protection of the 
docket of this Court is also considered in conjunction 
with the necessary interference with the normal op¬ 
erations of the federal judicial system by the estab¬ 
lishment of the three-judge requirement in Hawaii, we 
are not persuaded that Congress intended §266 to 
cover Hawaii.” 

Accordingly, for policy reasons enunciated in the Phillips 
case, any doubt whether review of the May 13, 1948 ordei* 
should be had under section 402(a) or 402(b) should be 
resolved in favor of an appeal under the latter section. 


CONCLUSION 

It has been shown that the legality of the Commission’s 
order of May 13, 1948 is reviewable by this Court under 
section 402(b) of the Communications Act, and that the 
order in question contravenes the Ashbacker decision and 
section 309(a) of the Communications Act. It follows that 


the Commission’s order of May 13,1948 removing Channel 
2 from the San Francisco television hearing should be re¬ 
versed. 

Respectfully submitted, 

Andrew G. Haley 
James A. McKenna, Jr. 
Vernon L. Wilkinson 

Second Floor, Duryea Bldg. 
1101 Connecticut Ave., N. W. 
Washington, D. C. 
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Attorneys for Appellant 


September 1949 
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APPENDIX 


Section 309(a) of the Communications Act of 1934, as 
amended, 48 Stat. 1085, 47 U. S. C. sec. 309(a), provides 
as follows: 

I 

Sec. 309. (a) If upon examination of any application 
for a station license or for the renewal or modification 
of a station license the Commission shall determine 
that public interest, convenience, or necessity would 
be served by the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in accord¬ 
ance with said finding. In the event the Commission 
upon examination of any such application does not 
reach such decision with respect thereto, it shall notify 
the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford 
such applicant an opportunity to be heard under such 
rules and regulations as it may prescribe. 

Section 402(b) of the Communications Act of 1934, 
amended, 48 Stat. 1093, 47 U. S. C. sec. 402(b), provides as 
follows: 

Sec. 402. (b) An appeal may be taken, in the man¬ 
ner hereinafter provided, from decisions of the Com¬ 
mission to the Court of Appeals of the District of Co¬ 
lumbia in any of the following cases: 

(1) By any applicant for a construction permit for 
a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for mod¬ 
ification of an existing radio station license, whose ap¬ 
plication is refused by the Commission. 

(2) By any other person aggrieved or whose inter¬ 
ests are adversely affected by any decision of the Com¬ 
mission granting or refusing any such application. 

(3) By any radio operator whose license has been 
suspended by the Commission. 
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FOB THX DISTRICT OF COLUMBIA CIRCUIT 


No. 10,004 

Edwin W. Pauley, R. H. Chamberlain, V. E. Breeden and 
C. L. McCarthy, a Partnership d/b as Television Cali¬ 
fornia, appellant 

v. 

( ' ■ . i 

Federal Communications Commission, appellee 
Don Lee Broadcasting System, intebvenor 


BRIEF OH BEHALF OF APPELLEE 


STATEMENT OP PACTS 

This is an appeal taken on September 2, 1948, by Televi¬ 
sion California, an applicant for a construction permit for a 
commercial television station in San Francisco, California, 
which seeks review of a Memorandum Opinion and Order of 
the Federal Communications Commission, appellee herein, 
dated May 13, 1948, which severed the application of Don 
Lee Broadcasting System, intervenor herein, for a television 
station in San Francisco from the consolidated proceeding on 
that and other applications for television stations in the Sajfc 
Francisco area and formally consolidated it with the record an& 
proceedings on the applications of Don Lee Broadcasting Sys¬ 
tem for renewal of AM and FM station licenses (App. 72)> 
A petition filed on May 19,1948, by Television California (App^ 
78) requesting the Commission to vacate its Memorandum 
Opinion and Order of May 13,1948, was denied by the Com- 
mission by Order of August 13,1948 (App. 133). 

1 References to the Joint Appendix filed with this Court are designated in 

this brief as (App.-). References to portions of the record of the pro- 

ceedings before the Commission filed with this Court pursuant to Section 
402 (c) of the Communications Act, but not Included in the Joint Appendix,, 
are designated (R.-). 
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Don Lee Broadcasting System, hereinafter referred to as 
Don Lee or intervenor, is the licensee of several standard 
broadcast (AM) and FM stations and likewise operates a West 
Coast regional network with which other stations are affiliated. 
On October 20, 1943, it filed an application for a commercial 
television station in San Francisco (App. 16), which was 
amended on May 23,1946, to request Channel 2 (R. 210). 

Edwin W. Pauley, R. H. Chamberlain, and V. E. Breeden, 
doing business under the firm name of Television California, 
hereinafter referred to as Television California, or appellant, 
filed an application on March 15, 1948 for a television station 
in San Francisco requesting Channel 11 (App. 51). By 
Order of May 14, 1948, the Commission accepted an amend¬ 
ment to the application which submitted amended articles of 
partnership showing the addition of a new partner, C. L. 
McCarthy (App. 74). 

•* •' i'" ' 

A. Status of the Don Lee application for a television station 
in San Francisco from the time of its filing in October 1943 
until January 1947 

As indicated above, Don Lee’s application for a television 
station in San Francisco, California, was originally filed with 
the Commission on October 20, 1943. No immediate action 
was taken on Don Lee’s application, however, or on other such 
applications filed during the war, in accordance with the Com¬ 
mission’s announcement in a series of Memorandum Opinions, 
commencing on April 27,1942 (9 F. C. C. 356), that no appli¬ 
cations would be granted for new television facilities which 
required the use of critical material 

On November 21, 1945, at the conclusion of the war, the 
Commission adopted as Section 3.606 of its Rules and Regular 
tions a nation-wide allocation plan for television broadcasting 
under which six channels (Numbers 2, 4, 5, 7, 9, and 11) were 
assigned to the San Francisco area (11 Fed. Reg. 34r-35). On 
February 1, 1946, when there were pending before the Com¬ 
mission seven applications for television facilities in the San 
Francisco area, including the application of Don Lee Broad¬ 
casting System, and only six channels were available under 
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the Commission’s allocation plan, the Commission designated 
these seven applications for consolidated hearing (App. 17). 

Don Lee network practices hearing .—On February 15,1946,; 
Don Lee’s pending applications for renewal of its licenses for 
standard broadcast (AM) stations KGB and KDB were design 
nated for hearing (App. 90). By Order of May 29,1946, three 
additional Don Lee AM and FM renewal applications, which 
had been filed by Don Lee since the Order of February 16, 
1946, were consolidated with those previously designated for 
hearing and the issues were specified (App. 90). Included 
were issues to obtain information concerning Don Lee’s prac¬ 
tices with respect to its network operations, to determine 
whether it had engaged in practices in violation of or designed 
to procure or compel violations by other stations of the Com¬ 
mission’s chain broadcasting regulations, and to determine 
whether the public interest would be served by a grant of any 
or all of the renewal applications (App. 90). On March 12, 
1946, Don Lee filed a petition to reconsider the Commission’d 
action in directing a hearing on its applications for renewed 
of license (App. 91), but this petition was denied by the Com¬ 
mission by Order of March 20,1946 (App. 99). The hearings 
on this matter were held in Los Angeles, California, in January 
1947 (App. 108) and the matter is still pending before the 
Commission. j 

Before any hearing was held on the applications for 
television stations in San Francisco, one of the partied. 
Television Productions, Inc., on May 24, 1946, requested that 
its application be dismissed without prejudice and it was do 
dismissed by the Commission on May 31, 1946 (App. 21). 
Thus, there remained six applications for the six channels allo¬ 
cated to San Francisco. Since there were then sufficient chan¬ 
nels available for all pending applications, the Commission on 
June 26,1946, adopted an Order vacating the order designating 
the applications for hearing and returning the remaining six 
applications to the pending files for individual processing (App. 
21). Subsequently, on July 18, 1946, October 17, 1946, and 
January 9, 1947, respectively, grants were made to three of 
the remaining six applicants. Chronicle Publishing Company 
(Channel 11—later changed to Channel 4), Associated Broad- 
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casters, Inc. (Channel 5), and the American Broadcasting Com¬ 
pany (Channel 7). Two of the other applications were volun¬ 
tarily withdrawn. No action was taken on the Don Lee appli¬ 
cation. Thus, in January of 1947, the time of the hearing on 
Don Lee’s network practices, three channels remained unas¬ 
signed in San Francisco and Don Lee was the only re¬ 
maining applicant, other applications having been granted or 
withdrawn. 

& Status of applications for television stations in San Fras- 
- cisco between January 1947 and the designation of a new 

hearing in January 1948 

. | . , . , . 4 V* ' X 

The Commission had not acted on Don Lee’s application 
for a television station at San Francisco after the consolidated 
Rearing on television applications for that area had been can¬ 
celed, as it had acted on other San Francisco television appli¬ 
cations, because the pendency of the hearing on Don Lee’s 
renewal of license applications to determine whether it had 
violated the Commission’s chain broadcasting regulations, or 
caused other stations to do so, raised substantial questions as 
to the qualifications of Don Lee to be a licensee of any broad¬ 
cast station (App. 110). On September 30, 1948, after the 
San Francisco consolidated television hearing had been can¬ 
celed on June 26,1946, the Commission issued a public notice 
listing the status of television grants and applications in which 
it stated that Don Lee’s television application for San Fran¬ 
cisco was being “held up pending the disposition of hearings 
in related cases” (App. 23). The San Francisco television 
hearing had been cancelled and the ’hearings in related cases” 
referred to the hearings on Don Lee’s renewal of license appli¬ 
cations which were held in January 1947 (App. 108). A sim¬ 
ilar public notice, issued by the Commission on December 1, 
1947, stated that the Don Lee application for a television 
station in San Francisco was “in hearing” (App. 25). 

As previously stated, in January of 1947, Don Lee was the 
only applicant for a television station in San Francisco and 
three channels remained unassigned. No additional applica¬ 
tions were filed until November 26, 1947; thus for a ten- 
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month period Don Lee was the only applicant although three 
cha nnels were available for assignment during that period. 
Subsequently, applications for television stations in tile San 
Francisco area were filed by S. H. Patterson on November 
26, 1947 (App. 94); by KROW, Inc., on December 5, 1947 
(App. 26); and by Paramount Television Productions, Inn* 
on January 12,1948 (App. 26). With Don Lee’s application 
included, there were then four applications for the three re¬ 
maining channels. On January SQt, 1948, these four appheup 
tions were designated for consolidated hearing because the 
number of applications exceeded the number Of *u%9abte un¬ 
assigned television channels (App. 27). ' 

i 

C. Proceedings subsequent to the Commission’s order of Jan¬ 
uary 30,1948, designating Don Lee and the other pending 

applications for hearing 

* 

First Don Lee petition for reconsiderc&ion.~*-On February 18, 
1948, Don Lee filed a petition for reconsideration and modifica¬ 
tion of the January 80, 1948, order of the Commission desig¬ 
nating its application for consolidated hearing with the three 
new applications for television stations in San Francisco. In 
its petition, Don Lee pointed out that these other applications 
had been filed while its application was still being held in tile 
pending file, and alleged that since in the past all other San 
Francisco television applications had been acted upon except 
Don Lee’s, its application had been consolidated de facto with 
the proceedings on its renewal applications (App. 31). Don 
Lee’s petition alleged that since its application had been held 
up pending the outcome of the hearing on its renewal appli¬ 
cations, which had been held in January of 1947, and since it 
should be considered as consolidated with that proceeding, Don 
Lee should not be required to go through a competitive bear¬ 
ing with latecomers to television in San Francisco. Don Lee 
requested that its television application either be granted con¬ 
ditionally subject to the outcome of the Commission’s decision 
on its AM and FM renewal of license applications, or formally 
consolidated with those renewal applications and retained in 
separate hearing status consistent with the provisions of Sou- 
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tion 1.387 (b) {3) of the Commission’s Rules (App. 39) 2 Don 
Lee requested that its television application be considered as 
consolidated with its renewal applications so that later filed 
San Francisco applications would not be entitled to compara¬ 
tive hearing and consideration with Don Lee, not having been 
on file twenty days before the hearings on Don Lee’s applica¬ 
tions in January of 1947. 

- The Television California application. —Subsequent to the 
-filin g of Don Lee’s petition for a conditional grant of its tele¬ 
vision application or consolidation with its AM and FM re¬ 
newal applications, but before the Commission had taken any 
action on this petition, Television California, the appellant, 
filed its application requesting Channel, 11 on March 15, 
1948 (App. 51). No opposition to Don Lee’s petition was 
filled by the appellant; S. H. Patterson was the only party who 
filed an opposition to that petition (App. 41). 

About the same time Television California filed its applicar 
tion and during the period to and including May 3, 1948, the 
-date on which the last application for San Francisco was filed, 
four other parties requested television facilities in San Fran¬ 
cisco (App. 51, 67, R. 944).* These five applications were in 
due course consolidated for hearing with the four applications 
named in the Order of January 30,1948 (App. 70, R. 944). 

Memorandum Opinion of March SI, 1948. —On March 31, 
1948, the Commission adopted a Memorandum Opinion and 
Order denying Don Lee’s petition for a conditional grant of its 
television application or consolidation of it with its AM and 
FM renewal applications (App. 52). That order stated that 
there was no basis for Don Lee’s contention that its television 
application had by inference been consolidated with its appli¬ 
cations for renewal of AM and FM station licenses since the 

* Section L387 (b) (3) provides that when an application has been 
des i gnated for hearing, a later filed mutually exclusive application will be 
designated for hearing with it only if it is filed at least twenty days before 
the date scheduled for the hearing on the prior, application. 

\ ‘New applications were filed by Leland Holzer on March 1, 1948 <Flle 
No. BPCT-354); by Radio Diablo, Inc., on March 11,1948 (File No. BPCT- 
368); by Columbia Broadcasting System, Inc., on March 15, 1948 (File No. 
BPCT-372, App. 51); and by Twentieth Century Fox of California, Inc., on 
May 3,1948 (File No. 5PCT-444). 


Commission’s Rules make adequate provision for consolidation: 
and its records showed the television application had notbeea 
consolidated with the renewal proceeding nor had Don Lee! 
requested such consolidation (App. 53). 

Second Don Lee petition for reconsideration. —On April 20, 
1948, Don Lee filed a motion to set aside the Commission’s 
Memorandum Opinion and Order of March 31,1948 (App. 55). 
In this motion it repeated and expanded upon the arguments 
made in its previous petition and once again requested that the 
Commission sever the Don Lee application from the consoli¬ 
dated hearing with other applications for television stations id 
San Francisco, and either^ grant its application subject to any 
action taken on the pending renewal proceedings involving its 
AM and FM stations or retain it in a consolidated hearing 
status with those applications so as to afford it the protection 
provided by Section 1.387 of the Commission’s Rules. In this 
motion, Don Lee pointed out that the Commission had not 
acted upon its television application because of the pending 
AM and FM renewal proceedings, and that the Commission^ 
itself, had considered the television application, in fact, in¬ 
volved in those proceedings, as evidenced by the public notic^ 
of September 30, 1946, stating the television application was 
‘held up pending the disposition of hearings in related cases,*' 
and in the public notice of December 1,1947, which had listed 
Don Lee’s San Francisco television application as “in hearing” 
(App. 57). Don Lee contended that because its television 
application had been held up . pending the outcome of the re? 
newal proceedings it was only fair for the Commission to 
formally recognize this by either granting it conditionally de¬ 
pendent upon the outcome of those proceedings or by formally 
consolidating it with those proceedings. No opposition to this 
petition was filed by the appellant, and S. H. Patterson wad 
again the only party to oppose Don Lee’s motion (App. 64). 

Severance order of May IS, 1948.—On May 13, 1948, the 
Commission adopted a further Memorandum Opinion and 
Order setting aside its original Memorandum Opinion and Off 
do- of March 31, 1948, and severing the Don Lee application 
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facilities in San Francisco, and ordering that the application 
of the Don Lee Broadcasting System for a San Francisco tele¬ 
vision station be formally consolidated with the record and 
proceedings in the application of Don Lee for renewal of its 
AM and FM station licenses (App. 72). In this order the Com¬ 
mission recognized that in its public notices of September 30, 
1916, and December 1,1947, it had treated the pending hearing 
on Don Lee’s renewal applications as a hearing on its qualifica¬ 
tions to be a licensee for all purposes, including its qualifications 
to be a licensee of a television station. The Commission noted 
that after the first consolidated hearing on San Francisco tele¬ 
vision applications had been ordered on February 1,1946, some 
of the applicants withdrew their applications and by order of 
June 26, 1946, that consolidated hearing was canceled and ah 
applications, except Don Lee’s, which were not withdrawn were 
granted. The Commission’s order recites that Don Lee’s appli- 
cataon was subsequently reported by the Commission as in 
hearing status, that ah parties to the hearing scheduled for 
May 24,1948, except Don Lee, had filed their applications since 
June 26,1946, when the first San Francisco hearing was can¬ 
celed, and that Don Lee’s application in relation to applica¬ 
tions filed subsequent to June 26, 1946, must be regarded as 
fixed by the public notices and the orders of February 1,1946, 
and June 26,1946. Don Lee’s application was therefore sev¬ 
ered from the hearing on applications for television stations in 
San Francisco and consolidated with the record and proceed- 
mgs an its renewal applications. The validity of this action 
is challenged in the present appeal 

- After the Commission granted Don Lee’s motion by its 
Memorandum Opinion and Order of May 13, 1948, severing 
Don Lee’s application and consolidating it with its renewal ap¬ 
plications, the appellant, on May 21, 1948, filed a motion re¬ 
questing the Commission to set aside the Memorandum Opinion 
and Order of May 13,1948 (App. 80), which, for the first time 
objected to the position urged by Don Lee that it was entitled 
to separate consideration. On August 13, 1948, the Cam- 
lnMrion issued an order denying the appellant’s petition to set 
aside the order of May 13,1948, severing Don Lee’s application 
from the hearing on San Francisco television applications 



9 


| 

i 

(App. 133) . Thereupon Television California filed its Notice j 
of Appeal on September 2,1948 (App. 2). | 

On September 30, 1948, the Commission filed a motion to 
dismiss'this appeal on the ground that the Commission’s order j 
of May 13, 1948, was not a decision granting or refusing an j 
application for a construction permit within the meaning of j 
Section 402 (b) authorizing direct appeal to this Court. This ! 
motion was denied, without prejudice, by this Court on Jan- i 
uary 17, 1949. A subsequent motion was filed by the Com¬ 
mission to vacate the order of January 17,1949, and to set the j 
motion down for oral argument. This motion was denied by ! 
this Court oh February 4,1949. A motion by the intervener 
to dismiss the appeal as premature was denied on June 15,1949. 

SOTOCABY OF ABOTJXEHT j 

i 

. . . j 

The Commission’s action in severing Don Lee’s television ap- \ 
plication from the consolidated proceeding with other San Fran-; 
cisco applicants was not a decision granting or refusing an] 
application within the meaning of Section 402 (b) of the Com¬ 
munications Act and appellant is not, therefore, entitled to take 
an appeal to this Court. Review is available under Sec-; 
tion 402 (b) only in cases specifically excepted from the pro¬ 
visions for review under Section 402 (a) and is strictly limited; 
to cases involving the grant or denial of applications for li-j 
censes or renewal or modification thereof. Any judicial review' 
which may be available from any other orders of the Commis¬ 
sion must be pursued in three-judge District Courts under the 
provisions of Section 402 (a) of the Act. 1 

The Commission’s Order of May 13,1948, severing Don Lee’s 
television application from the consolidated proceeding on ap¬ 
plications for San Francisco neither granted Don Lee nor re¬ 
fused the appellant’s application. Nor was any one particular 
channel refused to the appellant. Since the appellant 7 s appli¬ 
cation has not been refused and Don Lee’s application was not 
granted, the Commission’s severance of Don Lee’s application 
did not effectively preclude the making of any grant to appel¬ 
lant. The situation here presented is therefore not at all com- 
:• ' ■ iWM : ttfc i! • jo/-. .0(1 i ! * ;V- 'v ;-‘j- 
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parable to that involved in Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U. S. 327, where a final grant 
had been made. 

The severance order did not make Channel 2 forever unob¬ 
tainable to the appellant without regard to whether the Don 
Lee application is granted or denied, nor does a proper applies 
tion of the Commission’s Rules lead to that result. On the 
contrary, under established Commission procedure an eventual 
denial of the Don Lee application would make available an 
additional channel for allocation to present San Francisco ap¬ 
plicants either in the pending proceeding in which appellant is 
a party, or after the conclusion of that proceeding if there are 
new applicants who file for the channel. The Commission’s 
Rules, therefore, do not necessarily preclude appellant from 
ever securing an opportunity to compete for Channel 2, and the 
severance order cannot be said to have “refused” a previously 
available channel to appellant. The Commission’s order sev¬ 
ering Don Lee’s application was an interlocutory order which 
did not refuse appellant’s application or grant Don Lee’s ap¬ 
plication and which affords appellant no standing for any ap¬ 
peal to this Court under Section 402 (b) of the Communica¬ 
tions Act. Mansfield Journal Co. v. Federal Communications 
Commission, No. 9817,-App. D. C.-, 177 F. 2d 40. 

II 

On the merits, it is dear that the Commission’s Memoran¬ 
dum Opinion and Order of May 13, 1948, severing the Don 
Lee application from the general consolidated hearing on vari¬ 
ous applications for television stations in San Francisco and 
formally consolidating it with the hearing on Don Lee’s AM 
and FM renewal applications, was, in the light of the factual 
circumstances, the only proper way of insuring that Don Lee 
be afforded the rights to prompt action on its application re¬ 
quired by Section 309 (a) of the Communications Act and the 
decision of this Court in United Detroit Theatres Corp. v. Fed¬ 
eral Communications Commission, -App. D. C.-, de¬ 

cided August 1, 1949. That case held that the Commission 
cannot, without adequate reason, withhold action under sec¬ 
tion 309 (a) of the Act cm an application until such time as 


there are enough other applications pending to require a com¬ 
petitive hearing. 

In the present case the Don Lee application, filed in October 
1943, was designated for hearing with six other applications for 
the six television channels assigned to San Francisco in Febru¬ 
ary 1946. When the hearing was cancelled in June 1946 as a 
result of the withdrawal of one of the applicants all of the 
other applicants were, in a period of seven months, either 
ftaminn pf-th jy Qonrt i* TT ‘ n ‘+ nri fw*r/v.'f rhnn+rv* c 1 ™ n tt 
granted or voluntarily withdrew their applications. No actiojn 
was taken on the Don Lee application, either to grant or desig¬ 
nate it for hearing, as required by Section 309 (a) of the Act. 
Instead, it remained on file, and for a period of ten months, 
between February and November 1947, was the only applica¬ 
tion on file for television facilities in San Francisco. 

The reason no action was taken on the Don Lee application 
was that in February 1946 various of its AM and FM renewal 
applications had been designated for hearing to determine 
whether, in view of certain allegations concerning the netwojrk 
practices of Don Lee, it was qualified to be a licensee of any 
broadcast facilities. Action on the Don Lee television appli¬ 
cation was, therefore, held up pending the Commission’s deci¬ 
sion in the renewal proceedings which were heard in February 
1947 and which are still pending before the Commission. That 
this was, in fact, the reason for failing to act on the intervenor’s 
television application was made clear by public announcements 
of the Commission in September 1946 and December 1947. j 

It is clear that if the Commission had promptly designated 
Don Lee’s television application for separate hearing or had 
formally consolidated its application with the hearing on its 
renewal applications, Don Lee would have been protected from 
being forced to compete with the applications filed, at a milch 
later date, by appellant and others by the provisions of Section 
1.387 (b) (3) of the Commission’s Rules. Instead, the Comr 
mission after treating the application as if it had been consoli¬ 
dated for at least sixteen months from September 30, 1946, to 
January 30,1948, on the latter date issued a contradictory order 
designating the Don Lee television application to be heard with 
several new applications for television facilities in San Fran¬ 
cisco which had been filed between November 1947 and Janu- 
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ary 1948. Don Lee at once protested this belated action of 
the Commission, as it was entitled to do in the light of the con¬ 
siderations pointed out by this Court in the United Detroit 
case, supra, and requested formal consolidation of its San Fran¬ 
cisco television application with the pending proceedings on 
its renewal applications. This request was filed almost a 
month before appellant filed its initial application, and it is 
only because the Commission’s action of May 13, 1948, cor¬ 
recting its previous errors and affording Don Lee the protec¬ 
tion to which it was and had been entitled, occurred after the 
filing of appellant’s application on March 15, 1948, that ap¬ 
pellant is able to advance any claim that it was injured by the 
severance order. But applicants have no vested rights in pro¬ 
cedural errors made by the Commission. And the Commission 
clearly is authorized under the Communications Act to cor¬ 
rect procedural errors properly brought to its attention, par¬ 
ticularly where the failure to do so would deprive other per¬ 
sons of rights to which they are entitled under the Act. 



On the merits, the extensive and complicated facts in this 
case present a simple but decisive issue: whether the Commis¬ 
sion properly concluded, after reconsidering an early incon¬ 
sistent conclusion, that on the facts presented in this case, a 
proper application of Section 309 (a) of the Communications 
Act required that Don Lee’s application for television be consid¬ 
ered as in hearing status with its applications for renewal of 
. AM and FM licenses. The issue thus presented falls within the 
well-defined procedural framework marked out by the Supreme 
Court and this Court in AshJbacker v. Federal Communioations 
Commission, 326 XJ. S. 327; Mansfield Journal Company v. 

Federal Communications Commission, No. 9817,-App. 

D. C.-, 173 F. 2d 646; KFAB Broadcasting Company v. 

Federal Communications Commission, No. 10047,-App. 

D. C.-, 177 F. 2d 40; and United Detroit Theatres Carp . v. 

Federal Communications Commission, No. 10006,-App. 

D. C.-> decided August 1, 1949. The Commission’s con¬ 

clusion that it was required to treat Don Lee’s television appli¬ 
cation as in hearing status, and that its earlier decision was in 


error, implied its belief that Don Lee eeuldhave had that 
earlier deepen set aside as erroneous upon timely appeal to 
the proper forum. Certainly, the facfcthafc theCbmmissjon 
took timely action to correct what it concluded, on reconsider* 
ation, to be an erroneous decision does not, itself, furnish any 
basis for reversal of the CoimmeskHi’s reconsidered decision^ | 
While the Commission believes that review of the merits 
would reveal that by the action appealed from the Commission 
properly corrected an error and reached a result required by 
fair application of Section 309 (a), it is also compelled to urge 
the position that appellant is not properly in this Court at this 
time inkier the provisions of Section 402 (b) of the Communi¬ 
cations Act. 

L The appeal should be dismissed because the Commission’s 
action severing Don Leefe television application from the 
consolidated hearing with other applicants was not a de¬ 
cision granting or refusing an application within the mean¬ 
ing of Section 402 (b) of the Communications Act. , 

Appellant in this case has purported to bring an appeal to this 
Court under the provisions of Section 402 (b) of the Communi¬ 
cations Act of 1934, from the decision and order of the Com¬ 
mission, adopted May 13,1948, serving the application of the 
Don Lee Broadcasting System for a television station in San 
Francisco, California, from a consolidated proceeding on that 
and other applications for television stations in the San Fran¬ 
cisco area, including an application filed by the appellant. 
Appellant alleges that this severance order had the effect of 
“refusing” it an opportunity to compete for television chan¬ 
nel 2, which was by that order reserved for possible assignment 
to Don Lee, and that this “refusal” was a refusal of appellant’s 
application within the meaning of Section 402 (b). However, 
examination of appellant’s argument makes dear that what¬ 
ever right to relief appellant may have at this time, it is not 
entitled to take an appeal to this Court under the provisioins 
of Section 402 (b) of the Communications Act, and any remedy 
to which appellant may possibly be entitled must be pursued m 
a statutory three-judge District Chart, under the provisions 
of Section 402 (a) of the Communications Act, and the Urgent 
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Deficiencies Act of October 22,1913,38 Stat. 219, as recodified 
by the Act of June 25,1948, Pub. L. 773,80th Cong., as Chap¬ 
ter 157 of Title 28 of the United States Code. 

JL Only actions of the Commission granting or refuting applications for 
station licenses or construction permits are appealable to this Court 
under Section 408 (b) (1) or (2) of the Communications Act 

The provisions for review of decisions and carders of the Fed¬ 
eral, Communications Commission are contained in Section 402 
of the Communications Act of 1934, as amended, which, in rele¬ 
vant part, reads as follows: 

(a) The provisions of the Act of October 22, 1913 
(38 Stat. 219), relating to the enforcing or setting aside 
of the orders of the Interstate Commerce Commission, 
are hereby made applicable to suits to enforce, enjoin, 
set aside, annul, or suspend any order of the Commis¬ 
sion under this Act (except any order of the Commis¬ 
sion granting or refusing an application for a construc- 

' tion permit for a radio station, or for a radio station 
license, or for renewal of an existing radio station li¬ 
cense, or for modification of an existing radio station 
license, or suspending a radio operator's license) and 
such suits are hereby authorized, to be brought as pro- 
' vided in that Act. 

(b) An appeal may be taken, in the manner herein¬ 
after provided, from decisions of the Commission to the 
Court of Appeals of the District of Columbia in any of 
the following cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification 
of an existing radio station license, whose application 
is refused by the Commission. 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

(3) By any radio operator whose license has been sus¬ 
pended by the Commission. r 



The section thus provides two entirely different methods 
of judicial review of Commission action. By Section 402 (a) 
all actions to suspend, annul, set aside, or enjoin any Com¬ 
mission action except certain enumerated actions granting ojr 
denying radio station construction permits or licenses, or their 
renewal or modification, or radio operator licenses, are to be 
taken in three-judge District Courts in the manner prescribed 
for enforcement or setting aside of orders of the Interstate 
Commerce Commission. By Section 402 (b), judicial review 
of the types of the Commission action specifically excepted 
from the provisions of Section 402 (a) is authorized by the 
taking of a direct appeal to this Court in the manner set out 
in detail in Section 402 (c) through (f). The two types of 
appeal are mutually exclusive and any Commission action 
which can properly be reviewed in the courts by one of the 
two procedures set out by the section cannot also be reviewed 
under the other procedure. Scripps Howard Radio, Inc. % 
Federal Communications Commission, 316 U. S. 4; Federal 
Communications Commission v. Columbia Broadcasting Sys¬ 
tem of California, Inc., 311 U. S. 132; Columbia Broadcasting 
System v. United States, 316 U. S. 407. 

Appellant argues that, for policy reasons, the Supreme 
Court places a restrictive interpretation on the sections of 
the Judicial Code which provide for three-judge District Court 
proceedings and therefore any doubt whether review of the 
May 13, 1948, order should be had under Section 402 (a) of* 
402 (b) should be resolved in favor of an appeal under the 
latter section. But, whatever the history of Section 266 of the 
Judicial Code, 28 U. S. C. A. 380, relating to injunctions sus¬ 
pending enforcement of State laws because of their alleged un¬ 
constitutionality, and whatever the Supreme Court’s policy in 
strictly construing Section 266 in the cases cited by appellant;, 
there is no ground for assuming that these considerations are 
equally applicable to Section 402 (a) of the Communications 
Act. On the contrary, the Supreme Court has held that the 
definite and explicit language of Section 402 (b) of the Com¬ 
munications Act must be given its plain meaning, which fore¬ 
closes any loose reading to cover appeals in all radio broadcast 
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cases not involving the grant or denial of applications for 
licenses or renewal or modification thereof. Federal Commun¬ 
ications Commission v. Columbia Broadcasting System of 
California, Inc., 311 U. S. 132. In that case the very issue to 
be determined by the Supreme Court was the manner in which 
Sections 402 (a) and (b) were to be read and applied, in decid¬ 
ing whether an order of the Commission denying an application 
for consent to the transfer or a radio station license was an 
order refusing an application for a station license and thus 
reviewable under Section 402 (b). The Court decided that 
such an order was not one refusing a station license and not 
one of the type of orders which alone under Section 402 (b) 
can come before the Court of Appeals for the District. 4 In 
reaching this conclusion, the Court observed (311 U. S. at 136): 

A sensible reading of the jurisdictional provisions in 
the context of the substantive provisions to which they 
relate gives no warrant for denying significance to the 
classification made by Congress between those orders 
for which review can only come before the local district 
courts, and those five types of orders, explicitly char¬ 
acterized, w’hich alone can come before the Court of 
Appeals for the District. 

B. The severance order of May 13, 1948, neither granted Don Lee’s appli¬ 
cation nor refused appellant’s application. Consequently it cannot be 
the basis for any appeal under Section 402 (b) of the Communications Act 

Appellant contends that the Commission's order severing 
the application of Don Lee for Channel 2 from consideration 
with the applications of other persons, including appellant, re¬ 
questing construction permits for television stations in San 
Francisco “refused” such channel to the other applicants and 
that therefore appellant is entitled to appeal under Section 
402 (b) as an applicant for a construction permit “whose appli¬ 
cation is refused by the Commission.” The obvious answer is 
that Section 402 (b) of the Act does not talk in terms of re- 

* Review of the same type of order was sought under Section 402 (a) 
before a three-judge statutory District Court in Mester v. United States, 70 
F. Supp. 118, and the Court held it had jurisdiction. The Supreme Court, 
on. a motion to affirm, upheld the District Court on the merits. Mester v. 
United States, 332 U. S. 749. 
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fusing or making unavailable any particular channel to an 
applicant, but of refusing the application itself. I,t is not dis¬ 
puted that appellant’s application has not been refused and 
may be granted when the Commission reaches its decision in 
the proceeding in which it presently is a party. Moreover; 
it is clear that the Commission has not “refused” a channel 
to the appellant or anyone else by its action in severing Dop 
Lee’s television application and consolidating it with its re? 
newal applications. The Commission has to date neither 
granted nor denied nor issued a proposed or initial decision 
looking towards the grant or denial of Don Lee’s television apf- 
plication. Any argument that the Commission’s severance of 
Don Lee’s television application and consolidation of it witji 
its renewal applications is tantamount to a grant of a channel 
to Don Lee and a refusal of it to other applicants would be an 
unsubstantiated and speculative anticipation as to the action 
which the Commission might take on Don Lee’s renewal appli¬ 
cations and its television application. 

Appellant bases its argument that the severance order “re¬ 
fused” its application for one television channel on Ashbackfr 
v. United States, 326 TJ. S. 327. In that case, where there wete 
two applications for a single standard broadcast (AM) fre¬ 
quency, the Commission granted one and set the other for 
hearing. The Supreme Court held that the Commission’s 
action in granting one applicant and designating the other fpr 
hearing effectively precluded the making of any grant to the 
latter and, therefore, did not afford it the statutory right -to 
hearing before denial provided in Section 309 (a) of the Coin- 
munications Act. The Supreme Court, therefore, concluded, 
325 U. S. 334, that the appellant was adversely affected by tiie 
grant of the mutually exclusive application within the meaning 
of Section 402 (b) (2) of the Communications Act. But, there 
is a vital distinction between the situation presented in Ask- 
backer and the status of the present case. In the Ashbacker 
case, the Commission had granted the mutually exclusive appli¬ 
cation; here it has not granted Don Lee’s application. The 
question is not whether the appellant would have been entitled 
to appeal to this Court under Section 402 (b) if the severance 

order of May 13, 1948, had simultaneously granted Don Lee’s 

I 
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application for Channel 2. Any such appeal, if available, 
would be possible solely on the basis that appellant was imme¬ 
diately aggrieved or adversely affected by the grant to Don 
Lee rather than on the grounds that appellant’s own applica¬ 
tion had been ‘‘refused.” And, where, as here, the Commis¬ 
sion has not granted a mutually exclusive application, but has 
rather severed one television application from a consolidated 
proceeding and formally consolidated it for consideration with 
proceedings on other applications of the same party, to be 
granted or denied as a result of the outcome of that proceeding, 
it is clear that the action sought to be reviewed is not of the type 
specified in Section 402 (b). 

C. Hie severance order of May 13, 1943, did not make Channel 2 forever 

unavailable to appellant without regard to whether Don Lee’s applica¬ 
tion is subsequently granted or denied. 

Appellant seeks to circumvent the jurisdictional obstacle to 
its appeal created by the fact that Don Lee’s application has 
not been granted or its own application denied by attempting 
to show that, under the Commission’s Rules, the severance order, 
itself, made Channel 2 forever unobtainable for appellant, what¬ 
ever the eventual decision on the Don Lee application. It is 
argued on this assumption that the severance order had the 
same effect as if an outright grant had been made to Don Lee. 
Examination of the matter shows, however, that appellant has 
misread and misapplied the Commission’s Rules, and that, in 
fact, under established Commission procedures, an eventual 
denial of the Don Lee application would either result in making 
available an additional channel in the present proceedings on 
other applications for television stations in San Francisco or 
would make available a channel for which appellant could be 
eligible after the conclusion of the general San Francisco pro¬ 
ceeding, if it were not to receive a grant as the result of that 
proceeding, and if it were not denied on disqualifying grounds. 

The appellant claims (Br. 26) that if the Don Lee application 
for Channel 2 were to be denied prior to the conclusion of the 
general San Francisco proceeding, it could not apply for Chan¬ 
nel 2, without abandoning its present application because of 
the provisions of Sections 1.362 and 1.364 of the Commission’s 
Rules (1 Pike <fc Fischer, R. R. § 51:362 ; 51:364), prohibiting 
the filing of inconsistent or multiple applications by the same 
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person for the same area. But while this may be literally true, 
it is completely irrelevant. The issue is hot whether it could 
file a new application specifying Channel 2 while its present! 
application for Channel 11, (which appellant strongly asserts 
entitles it also to compete for Channel 9), is still pending. The 
question is, rather, whether a new television channel, made 
available for San Francisco as a result of the denial of the sole 
pending application for that channel, would be available for 
assignment to one of the applicants for the other channels in 
a situation in which there are a greater number of applications 
for television facilities in San Francisco (5) than available 
channels (2, or 3, counting the newly available channel). Ap¬ 
pellant’s assumption that the answer to this question must be in 
the negative is based on an inconsistency in its own reasoning 
and a disregard of the actual practice of the Commission oil 
this very point. Thus, while appellant has devoted the initial 
four and one-half pages of his argument to the establishment 
of the proposition that a television application for one available 
channel must be considered to be an application for all 
available channels (Br. 11-15), at this point of his argument 
(Br. 26), he claims that he could not receive consideration for 
Channel 2, if it became available, because the application it 
had on file specified Channel 11, and he is prohibited under the 
Commission’s Rules from filing a new application specifying 
Channel 2 while his application for Channel 11 is 
consideration. 

To bulwark his companion argument that a denial of the 
Don Lee application, after the conclusion of the general pro¬ 
ceeding to which it is presently a party, would also leave ap¬ 
pellant without any opportunity to compete for Channel 2, in 
the event he is unsuccessful in the general proceeding, appel¬ 
lant has invoked Sections 1.365 and 1.363 of the Rules and the 
so-called “Piedmont doctrine” (See R. C. Dunlap, S Pike & 
Fischer R. R. 1141), interpreting these sections with respect to 
applications in the standard broadcast (AM) service. But 
Section 1.365, which prohibits any but curative amendment^ 
to applications after a proposed decision, clearly has no con¬ 
ceivable bearing on the problem, since an application which 
has been finally denied has no status and could not in any 
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event be amended.* And while Section L363 does prohibit on 
applicant whose application has been denied from filing a new 
like application within a 12-month period, it also expressly 
provides: ‘The Commission may, for good cause shown, waive 
the requirements of this rule.” The “Piedmont doctrine,” 
which stands for the proposition that the Commission will not 
w a i v e either of the rules in AM cases where allowing the ap¬ 
plication to be amended or permitting a new but similar ap¬ 
plication to be filed within & twelve-month period would neces¬ 
sitate a second hearing* has no application to FM or television 


* Appellant's reference to Section LS65 of the roles apparently results 
from the same reasoning which led Mm to cite Sections 1.362 and 1.384, and 
Is equally invalid. There is no question of appellant amending his applica¬ 
tion prior to final decision in the pending proceeding to specify Channel 2 
’instead of Channel 11, and no such amendment is necessary to protect any 
rights appellant might have to be considered for Channel 2 as well as Chan¬ 
nels 9 and U. 

•The Commission’s practice in the Standard Broadcast (AM) service, 
enunciated in the Piedmont doctrine, see R. O. Dunlap , 3 Pike & Fischer, 
R. R. 1141, stems from the fact that it has made no specific allocation among 
the several States and communities in AM as in FM and television. Ap¬ 
plicants for standard broadcast stations must, therefore, demonstrate to 
the Commission on the basis of their own engineering research that a par- 
1 ticular station can operate in a given location within the engineering tol¬ 
erances prescribed by the Commission’s Rules and Standards of Good 
Engineering Practice and without causing objectionable interference within 
the protected contours of other established stations. The Commission has 
determined that where an applicant for AM facilities has had a comparative 
hearing with other applicants for one particular frequency and has been 
denied, or there is a proposal to deny him, it would be unfair to permit him 
to amend Ids pending application to specify a new frequency or immediately 
to file a new application for a new frequency, where the result of doing so 
would be to bring Urn in conflict with other applications already pending 
for such frequencies and to require the applicants for such other frequencies 
to compete with Mm in a new co m p a rative hearing. The theory behind 
1 this determination is that losing applicants should not be allowed indiscrimi¬ 
nately to shop around for other frequencies which other applicants through 
engineering research and at considerable expense have found may be avail¬ 
able for assignment in a given community, especially since die failure of 
a party to receive consideration for any one frequency in the AM Held 
does not preclude him from filing a new application for any other frequency 
he can show is available. And where, after a final denial, an applicant 
wishes to file a new application for a frequency for which there are not 
already existing applications on file, the Commission has waived Section 
U363 at the Roles. Georgia-Alabama Broadcasting Co^ 11 F. C. Cl 1206. 
See also Grenada Broadcasting Co n 3 Pike A Fischer, R. R. 1730. But in 
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cases, where a fixed number of channels have been assigned to 
each community. In the FM field, in which the allocation 
policies are closely comparable to television, the Commission 
has uniformly afforded pending applicants an opportunity to 
file for all available and unencumbered channels and to 
compete for them even where they become available after the 
commencement of proceedings on applications which were 
originally considered only with respect to the other channels 
allotted to the community. The Holes, therefore, would not 
necessarily bar appellant from filing a new application for 
Channel 2 less than 12 months after any denial of its original 
application, based solely on comparative grounds, if Channel 
2 becomes available during this period. 7 

The actual practice of the Commission in FM and television 
cases when new channels become available in communities 
in which there are or were more applicants than channels avail¬ 
able, depends upon whether there are other applicants who 
have already filed for the new channels, or who file within a 
reasonable time after they become available. Where there are 
no such other applicants the Commission has thrown the new 
channel into the general pool of available channels, and, where 
proceedings on applications for the other channels were still 
pending, has added the new channels to those being considered 
in that proceeding. Thus, in the Cleveland FM situation 
{United Broadcasting Co., 3 Pike & Fischer, R. R. 1543), there 
had originally been nine applicants for eight available Class 
£ high-power FM channels in the Cleveland metropolitan area 
(eight for Cleveland and one for Elyria-Lorain, a suburb), and 
the Commission in its proposed decision in the case had pro- 


the FM and television fields where the Commission has by rule aTlocajded 
a fixed number of channels to each community, and no more are available, 
the reasons which led to the adoption of the Piedmont role for AM are 
•dearly not present. 

T Appellant also refers to Section 1387 (b) (3) of the Commission’s Boles 
ns authority for the proposition that it could not intervene and compete 
with Don Lee for Channel 2, in the separate proceeding on that channel 
resulting from the Commission’s severance order of May 18, 1948 l This is, 
of course, true and was the purpose for issuing the severance order. Bat 
it has no relation to the Question of whether the severance order effectively 
made Channel 2 forever unavailable to appellant without regard to the! out¬ 
come of the proceeding on the Don Lee application. 
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posed to grant Class B channels to Hie eight Cleveland appli¬ 
cants and a low-power Class A license to Elyria-Lorain appli¬ 
cant. Before the issuance of a final decision in the case, how¬ 
ever, another Class B channel became available for Cleveland. 
Since no other applicants filed for this channel, the Commis¬ 
sion added it to those being considered in the general proceed¬ 
ing and, by order of October 8, 1947, granted construction 
permits for Class B FM stations to all nine applicants includ¬ 
ing the one for Elyria. See also WDEL, Inc., Dockets 7834, et 
al. (unrepcrted), decided June 12,1947. (New channel made 
available before scheduled hearing on FM applications for 'Wil¬ 
mington, Del., obviating necessity for hearing), WDAS Broad¬ 
casting Station, Docket 7640, et al . (unreported), decided July 
10,1947. 

Appellant has urged, however, that other persons who have 
not as yet filed for a television channel in San Francisco and 
who would be prohibited from doing so at present under Section 
1.387 (b) (3) of the Commission’s Rules, since the three re¬ 
maining unassigned channels for San Francisco are tied up in 
proceedings which have already gone to hearing, might wish 
to file such applications were Channel 2 to become again avail¬ 
able as a result of a denial of the Don Lee application. If 
they do, it is argued, the Commission would not waive Section 
1.363 to permit appellant to file a new application within 12 
months of any denial of its existing one since it would give Tele¬ 
vision California a second hearing before a newcomer had its 
first hearing (Br. 27). But examination of the New York and 
Boston FM cases, the two cases cited by appellant as “squarely 
in point” (Br. 27-28), reveals, on the contrary, that the Com¬ 
mission has expressly allowed applicants who lost out on a com¬ 
parative basis in an original hearing for the limited number 
of channels then available in a community to file new appli¬ 
cations immediately after such denial entitling them to com¬ 
pete for new channels with other persons who were not partici¬ 
pants in the original comparative hearing but who had filed 
applications for the new channels. 

In the New York FM case, WBNX Broadcasting Co., Inc., 
4 Pike & Fischer, R. R. 204, there had been some 17 applica¬ 
tions for the five available Class B FM channels in the New 
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York metropolitan area and an additional four channels were 
not involved in the proceeding since they had been reserved f oif 
assignment to the applicants who applied on or after July L, 
1947. Before the proceeding on the 17 applications had been 
concluded in April 1948, the other four channels became avail* 
able. However, since additional applications were, in this case, 
filed for such channels by several parties who had not previously 
applied for FM stations in New York, the Commission refused 
to add the four channels to the pending proceeding. Instead, 
they were set aside for consideration in a separate proceeding 
and the parties in the original proceeding were expressly au¬ 
thorized to file new applications for any of these four frequen¬ 
cies in the event that their application in the initial proceeding 
was denied on a comparative basis. Pursuant to this author¬ 
ity, at least one of the losing applicants in the first proceeding, 
the Debs Memorial Radio Fund, Inc., has applied for one of the 
reserved frequencies. 8 Similarly, in the Boston FM case, Co¬ 
lumbia Broadcasting System, 3 Pike & Fischer, R. R. 1297, the 
Commission, in denying a petition for rehearing filed by one of 
the parties which had been denied on comparative grounds, 
specifically stated that the denial was “without prejudice to 
the filing of a new application * * * specifying one of 
the two Class B FM channels now available for assignment in 

Boston, Massachusetts .” 9 j 

. : | 

’ V4 »• Jw* ' 

'This application was accepted for filing and is still pending since the 
four reserved channels in New York have not yet been assigned. In Chicago, 
however, an applicant, whose application the Commission had proposed to 
■deny after a hearing on a large number of applications for a lesser number 
of channels, was granted permission to dismiss his application from further 
consideration in the original comparative proceeding and to return it to 
the pending file for consideration for one of the reserved channels not 
then available. Amalgamated Broadcasting System, 3 Pike & Fischer, R. R. 
1173,1203. Subsequently, the applicant received a construction permit for 
one of the reserved channels. Gene T. Dyer, et al , d/b as Radio Station 
WAIT, BPH-614, decided January 15,1948 (unreported). 

. • In the case of the large number of FM channels reserved by Commission 
rule for assignment to applicants filing after July 1, 1947, the Commission 
■adopted an order on June 12, 1947, generally waiving the prohibitions of 
Section L863 of the Rules to permit the filing of new applications within 
12 months of a denial on a comparative basis of an application for one of 
the previously available channels. See 1 Pike & Fischer, 2L R. $51:363; 
footnote 7. The fact that no such general waiver has been adopted to take 
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It is evident, therefore, that the operation, of the Rules 
cited by appellant do not necessarily preclude appellant from 
ever securing an opportunity to apply or compete for Channel 2 
should the Don Lee application be eventually denied; on the 
contrary, the policy of the Commission in analogous situa¬ 
tions has been to make all parties, not completely disqualified, 
eIjgMe for previously reserved channels when they become 
available for assignment. But even if appellant's argument 
were sound it would not change the nature of the Commission's 
action which is the subject of this appeal, or make appellant’s 
resort to a direct appeal to this Court any less premature. 
Any appeal appellant could lawfully take to this Court under 
Section 402 (b) of the Act from a grant of the Don Lee appli¬ 
cation can be taken after definitive action by the Commission 
to that effect. If the speculative and improbable consequences 
of a denial of the Don Lee application, which appellant alleges 
may result, do, in fact, occur, and appellant can show at that 
time that it is adversely affected thereby, it would similarly have 
an opportunity at that time to seek appropriate judicial relief. 

As this Court properly pointed out in Mansfield Journal 

Company v. Federal Communications Commission, -App. 

D. C.-, 173 F. 2d 646, a Commission order severing, for 

individual consideration, one of a number of applications re¬ 
questing assignment to channels allocated by the Commission 
to a particular community, is an interlocutory order not in 
itself appealable. The Court there went on to say (173 F_ 
2d 647): * 

We are not concerned, therefore, with the validity of 
the order of severance unless the appellant can appeal 
from the [simultaneous] order granting the applies 
lion of Richland, Inc. 

Here, however, the Commission's order, severing the applica¬ 
tion of Don Lee from the general San Francisco proceeding, 
was, unlike the order severing the Richland application in the 


care of the many different types of situations through which additional 
television stations may become available for assignment in any community 
does not, of course, mean or even indicate that the Commission would not, 
in fact, waive the rule in appropriate circumstances, as it has dearly indi¬ 
cated it would in the rule itself. 
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Mansfield case, not accompanied by a grant of that applies j 
turn, nor was appellant’s own application refused. The Court i 
is faced, therefore, with nothing more than a churn that it | 
should pass on the validity of the interlocutory procedural 
order of severance because of what appellant speculates might j 
be the eventual consequences of that order. But this Court 
is dearly without jurisdiction to hear any such appeal under 
Section 402 (b) of the Act 

V • . • • . ; - . I 

EL The Commission’s Memorandum Opinion and Order of 
May 13, 1918, properly dealt with the Dob Lee television 
application In a manner designed to afford Don Lee the 
treatment required by Section 309 (a) of the Act, without 
denying appellant any rights to which it is entitled under 
the Act ! 

The merits of this appeal present a sharply defined question 
as to the proper application of Section 309 (a) of the Com* 
munications Act to the facts which were before the Commis-i 
mission at the time when it issued its Memorandum Opinion 
and Oder of May 13,1948. Appellant contends that the Com¬ 
mission’s failure prior to May 13, 1948, to issue an order 
formally and explicitly consolidating the Don Lee television 
application for hearing with the Don Lee AM and FM appli¬ 
cations which were in hearing requires that the Don Lee 
application now be treated as an application which enjoys no 
priority of hearing status under the Commission’s rules and 
one which must be heard on a comparative basis with appel¬ 
lant’s application. The Commission’s position is that since 
the Commission’s failure to take final action on the Don Lee 
application between June 1946 and May 1948 resulted from the 
fact that the qualifications of Don Lee were an issue in the 
hearing pending since February 1946 on Don Lee’s AM and FM 
applications, and since the pendency of that hearing was ex¬ 
pressly given by the Commission as the explanation for the 
status of the Don Lee television application, the failure to 
treat the television application as in hearing status along with 
the FM and AM application would result in a denial to Don 
Lee of the rights conferred by Section 309 (a) of the Act and. 
Section 9 (b) of the Administrative Procedine Act, 5 U. S. CL, 
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Sec. 1008 (b). On this appeal, it must therefore be decided 
which of these conflicting positions, if adopted, will most fairly 
and properly apply Section 309 (a) to the facts and best achieve 
the substantial purposes of fair treatment intended by that 
section. The Commission recognizes that to reach the position 
which it is now relying on in this Court, it was required to re¬ 
trace its steps in its Memorandum Opinion of May 13, 1948, 
by reversing a previous inconsistent view embodied in ita 
Memorandum Opinion and Order of March 31, 1948. The 
views as to the expedition and fairness with which the Com¬ 
mission is required to act under Section 309 (a), which this 
Court has since announced in the United Detroit case (de- 
cided August 1, 1949), serve as a solid basis for showing that 
the Commission finally reached the right path and came to a 
correct conclusion. 

Section 309 {a) of the Act, which prescribes the duties of 
the Commission in passing on applications, provides: 

If upon examination of any application for a station 
license or for the renewal or modification of a station 
license the Commission shall determine that public in¬ 
terest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, 
or modification thereof in accordance with said finding. 
In the event the Commission upon examination of any 
such application does not reach such decision with re¬ 
spect thereto, it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, 
and shall afford such applicant an opportunity to be 
heard under such rules and regulations as it may 
prescribe. 

The rights conferred by Section 309 (a) are not self-executing 
and self-enforcing. In a series of decisions of the Supreme 
Court and this Court, substantial problems in the application 
of Section 309 (a) have been clarified, and a practical frame¬ 
work for the operation of that section laid out. The decision 
of the Supreme Court in Askbacker v. Federal Communications 
Commission, 326 U. S. 327, establishes that the fair hearing 
required by Section 309 (a) is not afforded if one application 
is set down for hearing while a co-pending mutually exclusive 
application for the same facilities is granted. The Askbacker 
decision also clearly implies that the Commission is authorized 
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to establish reasonable rules governing priority in the treatment 
of applications based upon some cut-off date" In subsequent 
decisions, this Court has defined tfye circumstances under which 
applications may be acted upon without comparative considera¬ 
tion in the context of the Commission’s allocation plans for 
FM and TV, under which a specified number of channels are 
allocated to the respective communities. Mansfield Journal 

Co. v. Federal Communications Commission, No. 9817,- 

App. D. C.-,173 F. 2d 646; KFAB Broadcasting Company 

v. Federal Communications, -App. D. C. ——, 177 F. 2d 40; 

United Detroit Theatres Corp. v. Federal Communications 

Commission, No. 10,006, - App. D. C. - (decided 

August 1,1949). 

Of these authorities, the decision in the United Detroit case 
is of particular, indeed decisive, relevance to the present ap4 
peal. In that case the appellant had filed an application for a 
television station in Detroit, Michigan, on May 13,1944. That 
application had not been finally acted on at the time of the 
appeal, over four years later. In the meantime, three other 
applicants for television channels in Detroit, two of whom ap¬ 
plied subsequently to the appellant, had received grants for 
three of the four channels allocated to Detroit under Section 
3.606 of the Commission’s Rules. When on November 5,1947, 
still another applicant filed an application for a television 
station in Detroit only one channel remained unassigned at 
that time. Since there were then two pending applicants fot* 
a single channel, the Commission, without objection from 
United Detroit, designated the two to be heard in a comparative 
proceeding. 

In that case United Detroit contended that it was entitled 
to a hearing on a comparative basis with the application for 
extension of the completion date specified in the construction 

* In the Atlibacker decision, the Court noted that no regulation existed alt 
that time “which, for orderly administration, requires an application for Ja 
frequency, previously applied for, to be filed within a certain date” (326 U. S. 
at 333). Subsequent to the Askbacker decision, the Commission, on Decem¬ 
ber 2, 1946, amended Section 1.387 (b) (3) of its rules to provide that in 
order for new applications to receive comparative consideration with those 
•previously on file, they must be filed no later than 20 days before the sched¬ 
uled date of hearing on -such prior applications. See, 1 Pike & Fischer, 
B.B. {51:137. 

\. v*” ,. ! 
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permit of a party which had previously received the grant of 
& construction permit for one of the other Detroit channels, but 
had failed to complete construction of its station within the 
period originally specified in the construction permit. In dis¬ 
posing of that chum, this Court specifically addressed itself to 
tiie question of the delay in acting upon appellant’s appHca- 
The Court pointed out that: 


The Commission cannot act arbitrarily or capriciously 
in respect of the precedence with which it disposes of 
applications, any more than it could so act in any other 
respect. The Commission could not arbitrarily or ca¬ 
priciously withhold consideration of a particular appli¬ 
cation until such time as there were pending enough 
applications to require a competitive hearing. 

But this Court found that the Commission had, in fact, been 
"amply justified” in delaying action in setting a hearing on 
the United Detroit’s application on the issue whether the con¬ 
trol exercised by its parent company over other television li¬ 
censees, permittees, or applicants precluded the grant of the 
requested Detroit station. This Court was able to conclude 
that the Commission’s course of conduct had been "within 
permissive administrative discretion.” The facts supporting 
this conclusion showed that the Commission had made avail¬ 
able to United Detroit an opportunity to secure a hearing on 
the control issue, and the delay in the holding of such a hearing 
which, under the Commission’s Rules, would have given United 
Detroit a priority status over subsequently filed applications, 
resulted from its own requests. 

In the present case the Commission, after the cancellation 
of the original hearing because of the availability of channels 
for all applications then pending, was also unable to determine 
from an examination of the Don Lee application that its grant 
would serve the public interest, convenience, or necessity. 
But unlike the United Detroit case, the Commission did not 
afford Don Lee an opportunity for an early hearing on its 
television application which would have enabled the inter- 
venor to demonstrate its qualifications and, at the same time, 
would have protected Don Lee from competition from later 
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filed applications under Section 1.387 (b) (3) of the Commie- j 
sion’s Roles. Instead, the application was held without fur- j 
ther action by the Commission, pending the disposition of ■ 
the hearings in the related proceeding involving Don Lee’s AM 
and FM renewal applications. Bat examination of the facts 
in the instant case makes dear that only through the action, 
taken in the Commission’s Memorandum Opinion and Order 
of May 13, 1948, severing the Don Lee application from the j 
general hearing on the other pending applications for television j 
stations in San Francisco, and formally consolidating the Don 
Lee application with the stall unresolved proceedings on the 
Don Lee AM and FM renewal applications, could intervener ! 
be afforded the rights to which it was entitled under Section 
309 (a) of the Act and Section 1.387 (b) (3) of the 
Commission’s Rules. 

Don Lee’s original application for a television station in | 
San Francisco was filed on October 20, 1943 (App. 16). Be- j 
cause of wartime priority policies (see 9 F. C. C. 356), no action, 
was taken on this or other television applications filed during; 
the war. The Commission’s allocation plan for television 
broadcasting adopted on November 21,1945, assigned six chan¬ 
nels to San Francisco. Because seven applications for tele-j 
vision stations in San Francisco had been filed and only six 
channels were available, the Commission designated them for j 
consolidated hearing on February 1,1946 (App. 17). 

Before any hearing was held, however, one of the parties j 
withdrew its application (App. 21), leaving sufficient channels j 
for assignment to the remaining six applicants and removing! 
the necessity for a comparative hearing. Cf., Mansfield Jour- ! 

nal Co . v. Federal Communications Commission ,-, App. 

D. C.-, 177 F. 2d 40; United Detroit Theatres Corp. v.| 

Federal Comrrmnicatiom Commission, No. 10006,-App. 

D. C.-, decided August 1, 1949. Consequently, on June! 

26, 1946, the Commission cancelled the hearing (App. 21).! 
The Commission then proceeded to grant three applications, 
the first grant being made to the Chronicle Publishing Com¬ 
pany on July 18, 1946, less than a month after the hearing 
was cancelled, and the other two grants being made cm October; 

■' ■ • i 

i 

i 
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i 
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17,1946, and January 9,1947, to Associated Broadcasters and 
the American Broadcasting Company, all within seven months 
of the date the hearing was cancelled. Channels 4, 5, and 7 
were assigned in this manner. Two other applicants volun¬ 
tarily withdrew. Three channels, Numbers 2, 9, and 11, re¬ 
mained unassigned and Don Lee was the only remaining 
applicant who had not been granted or had not withdrawn 
during the seven-month period after the hearing was cancelled. 
For the next ten months, until November 26, 1947, Don Lee 
remained the only applicant for San Francisco, and during this 
period no action was taken by the Commission- on this 
application. 

The Commission did not act on Don Lee’s application after 
the first San Francisco hearing was canceled in June 1946 as 
it did on other applications, because of the pendency of the 
healing on Don Lee’s renewal of license applications involving 
the qualifications of Don Lee to be the licensee of any broad¬ 
cast station, which had been ordered on February 15,1946, and 
which was actually held in January of 1947. u Thus, the Com¬ 
mission’s public notice of September 30,1946, stated that Don 
Lee’s television application for San Francisco was being “held 
up pending the disposition of hearings in related cases” (App. 
23). Similarly, after the renewal hearings were held in Jan¬ 
uary 1947, the Commission’s public notice of December 1,1947 r 
stated that the Don Lee application for a television station in: 
San Francisco was “in hearing” (App. 25). 

Since the first San Francisco television hearing had been 
cancelled in June 1946 and the second was not scheduled until 
January 30,1948, these notices plainly referred to the hearings 
on Don Lee’s renewal applications and show the reason why 
the Commission held up action on Don Lee’s television appli¬ 
cation. 12 The Commission admits that these notices were 


“Issue No. 3 in this hearing was: “To determine whether in the light 
of the evidence adduced upon the foregoing issues, the applicant is qualified' 
to operate any or all of the stations for which licenses are requested by 
the instant applications” (App. 111). 

” That Don Lee’s San Francisco television application was held up for- 
this reason is similarly evidenced by the fact that its Los Angeles televi- 




k 



! 
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couched in t^e language of a news release racier than a formal I 
order. Nor does the Commission argue that in themselves ! 
these notices had the effect of consolidating Don Lee's television ! 
application with its renewal applications. The Commission j 
agrees with appellant that they were issued to keep the public j 
and the industry fully advised and to show why particular ap- j 
plications had not been acted upon. The significance of these ! 
notices is that they show that Don Lee's television applica- 
tion had been given consideration by the Commission after the j 
cancellation of the hearing on June 26,1946, and had not been j 
finally acted upon because of the pendency of the proceedings j 
on its AM and FM renewal applications upon which a hearing | 
had been held in January, 1947. 

Don Lee, it must be noted, was not only entitled to reason- ! 
ably prompt action under Section 309 (a) of the Act either 
granting its application or designating it for hearing, but to i 
the protection afforded by Section 1.387 (b) (3) of the Com¬ 
mission's Rules against competition from all other applicants, 
otherwise mutually exclusive, filing later than twenty days j 
before the commencement of any hearing on its application, j 
The authority of the Commission to establish such a rule was j 
expressly recognized by the Supreme Court in the Ashbacker j 
case, supra, 326 U. S. 327 at 333, and is not challenged by appel- j 
lant. If the Commission had formally consolidated the Donj. 
Lee television application with the renewal proceedings as ap¬ 
pellant admits it could have done, the cut-off date for new ap-1 
plications would have been December 25, 1946, twenty days 
before the start of the renewal hearing, and over fourteen! 

■ '• ■ 

sion application was also not acted upon by the Commission. Originally; 
there were more applicants for television in Los Angeles than there were 
channels available so the Commission held a consolidated hearing upon 
these applications, Don Lee being a party to that hearing. Subsequent to 
the hearing enough applicants withdrew so that only 7 applications re¬ 
mained for the 7 available channels. Therefore, by orders dated December! 

20,1946, in Dockets No. 7259, 7254, 7256,7265,7264, and 7260, the Commission 
granted the other 6 applicants. No action was taken on Don Lee’s appli¬ 
cation because of the pendency of its renewal proceedings. Because a hear¬ 
ing was held, Don Lee’s Los Angeles application is protected from competi¬ 
tion by later filed applications by Section LSS7 (b) (S) of the Rules. 
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months before appellant filed its initial application. 18 If the 
Commission had availed itself of the other possible alternative 
(which was impractical in view of the duplication of effort 
involved) and, instead of consolidating the two proceedings 
when it determined it could not grant the Don Lee television 
application without hearing, had issued a timely order, desig¬ 
nating the Don Lee application for individual consideration 
as to the applicant’s qualifications, the cut-off date would 
similarly have occurred long before the filing of appellant’s 
application. 

In fact the Commission did not designate the Don Lee appli¬ 
cation for individual hearing but, without formally consolidat¬ 
ing the application with the renewal proceedings involved in 
the hearing on Don Lee’s network practices, continued to treat 
them as if they had been consolidated from September 30,1946, 
until January 30,194S, when it issued the order designating the 
Don Lee application to be heard in a consolidated hearing with 
several other television applications for San Francisco, not in¬ 
cluding that of appellant, which had not yet been filed. Don 
Lee petitioned for reconsideration of this order and for formal 
consolidation of its applications with the proceedings on its 
renewal applications (if not immediately granted) on February 
18,1948, almost a month before appellant filed its original ap¬ 
plication. It is only because the Commission did not correct 
the position taken in the order of January 30,1948, and in the 
Memorandum Opinion of March 31,1948, until May 18,1948, 
that appellant is able to make any plausible claim that it is a 
party aggrieved or adversely affected by the severance order. M 

The action taken by the Commission in its Memorandum 
Opinion of May 13,1948, was an exercise of its authority to take 

"Appellant expressly concedes that any such consolidation order made 
after the date on which the renewal hearing was held wonld operate name 
fro tunc (Br. 24). 

"While appellant argnes at length in its brief that any rights Don Lee 
raay have previously had to insist on formal consolidation were lost hy its 
failure to invoke them, it is dear that Don Lee did request formal consoli¬ 
dation before appellant had filed its application and when it wonld have had 
no standing to object. Moreover; it is dear that appellant can be equally 
charged with laches in the protection of whatever rights it may be entitled 
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corrective action in app ro pri a te circumstances to cure proce- j 
dural mistakes brought to its attention by a timely petition, j 
Appellant does not challenge the existence of such a power. Its 
argument, moreover, is not that there was, in fact, no error cm | 
the part of the Commission in failing to issue a formal consoli- j 
dation order and in initially ordering Don Lee to hearing with j 
the new applications for television facilities in San Francisco, j 
Its position is rather, in effect, that it has a vested interest in the j 
Commission’s mistake through the circumstance that it was not | 
corrected until after appellant hied its application. 15 But if the 
Commission may not correct procedural e rr or s properly brought 
to its attention, particularly where the failure to do so will deny 
parties in proceedings before the Commission the rights con¬ 
ferred by the Act and cause them substantial injury merely ! 
because the perpetuation of such errors would result in wind¬ 
falls for the benefit of other parties, the extensive authority! 
granted to the Commission in the Communications Act to 
make appropriate rules and regulations to carry out the func¬ 
tions of the Commission and the objectives of the Act (see; 
Sections 4 (i) and 303 (r)), to “conduct its proceedings in such 
manner as will best conduce to the proper dispatch of business 
and to the ends of justice” (Section 4 (j)), and “to 
grant * * * a rehearing if sufficient reason therefor be 
made to appear” (Section 405) will be largely nullified. } 

to. It was an applicant on April 20,1948, when Don Lee filed its motion 
to set aside the March 31,1948, Memorandum Opinion, and did not file any 
opposition to this motion though entitled to do so. Instead, appellant waited 
until after the Commission granted Don Lee’s motion of April 20, 1948, in 
the Memorandum Opinion of May 13, 1948, and then lor the first time 
petitioned the Commission to restore the Don Lee application to the general 
8an Francisco television hearing. , j 

i * On March 15,1948, when appellant filed its application/ (App. 51), Don 
Lee had on file a petition for reconsideration of the order of the Commission 
designating its application to be heard in a consolidated proceeding with the 

other pending San Francisco television applications. (App. 31) 

• *;. ' * £ 1 i: 
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CONCLUSION 


■r ; - . «• . ■ # ^ . . ' ' • ■ , . 

For the forgoing reasons it is respectfully submitted that 

the instant appeal of Television California should be dismissed. 
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Counsel . 



a. t. covcMBtar numn omcii t»«» 




BRIEF FOR INTERVENOR 


IN THE 

Uiited States Court of Appeals 

For the District of Columbia Circuit. 


No. 10004 


EDWIN W. PAULEY, ET AL., d/b as Television 

California, Appellants, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 

and 

THOMAS S. LEE ENTERPRISES, INC., d/b as DON 
LEE BROADCASTING SYSTEM, Intervenor. 


Appeal from the Federal Communications Commission. 


United States Court of Appeals 

For the 

u:zi~:o' o' Columbia Circuit 

niEli DEC 9 1949 



William J. Dempsey, 
William C. Koplovitz, 
Harry J. Ockershausen, 
938 Bowen Building, 
Washington, D. C. 


Puss or Brsoic S. Adams, Washington, D. C. 














INDEX. 


Page 


Counter-Statement of the Case. 1 

Summary of Argument. 7 

Argument: ® 


L The Commission’s Order of May 13th Severing 
Intervenor’s Application from the Consolidated 
Hearing on San Francisco Television Applications 
and Consolidating Said Application with the Pro¬ 
ceedings on Intervenor’s Other Applications is 
Not an Appealable Order. 12 

A. This Court has no jurisdiction to entertain a 

direct appeal from a decision or order of the 
Commission unless the decision or order sought 
to be appealed is one of those specifically 
enumerated in Section 402(b) of the Commu¬ 
nications Act of 1934 as amended. 14 

B. Prior to a final order of the Commission grant¬ 
ing the intervenor’s application or denying one 
of the other applications for San Francisco tel¬ 
evision station, the May 13th order is merely 

interlocutory and as such non-appealable. 17 

. 

II. No Existing Applicant for Construction Permit 
for Television Station in San Francisco Whose 
Application Was Pending on January 30,1948, Is 
Hurt by the May 13 Order Severing Intervenor’s 
Application from the Consolidated Hearing Or¬ 
dered January 30, and None of Them Has Stand¬ 
ing to Complain Because of Its Entry. 19 


HE. Appellant Had No Right to Contest the Commis¬ 
sion’s Order of May 13th Before the Commission 
and Has No Right to Obtain Review of Said Order 
by This Court. 22 j 

A. Appellant filed its application too late to ac¬ 

quire any standing to contest the Commis¬ 
sion’s order here appealed from. 23 

B. Appellant acquired no standing by virtue of 
its substitution as an applicant for the part¬ 
nership of Pauley, Chamberlain and Breeden 

to contest the May 13th order.. 24 


i 

i 














n 


Index Continued. 


Page 

IV. Appellant’s Application for Channel 11 and In- 
tervenor’s Application for Channel 2 Are Not 
Mutually Exclusive and Appellant Has no Bight 


to Contest the Granting of Intervenor’s Appli¬ 
cation . 27 

V. Appellant’s Reliance Upon Matters Not of Rec¬ 
ord Before the Commission and on Points Not 
Presented to the Commission Is Improper. 43 


VL The Commission’s May 13th Order Properly 
Served Intervenor’s Applications from the Con¬ 
solidated Proceedings Ordered January 30, 1048 
and Properly Consolidated Said Application, nunc 
pro tunc, with the proceedings in Docket 7398, et al 45 

Conclusion. 50 

CITATIONS. 

Cases: 

Amalgamated B/casting System, Inc., 3 R. R. 1176. . 35 
Ashbacker v. Federal Communications Commission, 

326 U. S. 327... .15,16,18, 27, 28, 29, 30, 40 

Bamberger B/casting Service, Inc., 3 R. R. 914. 34 

Bamberger B/casting Service, Inc., 3 R. R. 1069_ 34 

BettviUe News Democrat, Docket 7844, October 18, 

1949 . 31 

Benites v. Hampden, 123 U. S. 519. 44 

BrignardeUo v. Gray, 68 U. S. 627 . 47 

Colorado Radio Corp. v. Federal Communications 
Commission, 73 App. D. C. 225,118 F. 2d 24. .20,24,26 
Columbia B/casting System v. United States, 316 

U. S. 407 . 14 

Columbia B/casting System, Inc., 3 R. R. 1208. 35 

Cuebas y Arredondo v. Cuebas Arredondo * 233 U. S. 

377 . 47 

Earle C. Anthony, Inc., 3 R. R. 1145.31, 35, 37 

Federal Communications Commission v. Associated 

Broadcasters, 311 U. S. 132. 14 

Federal Communications Commission v. National 

Broadcasting Company, 319 U. S. 239. 18 

Federal Communications Commission v. PottsviUe 
B/casting Company, 309 U. S. 134.14,41 
















, , 


Index Continued. 


in 


Page 

Federal Power Commission v. Metropolitan Edison 

Co., 304 U. S. 375.17,18 

Federal Radio Commission v. Nelson Bros. Bond & 

Mortgage Co., 289 U. S. 266.11,43 

Fishgold v. Sullivan Dry dock and Repair Corp., 328 

U.S.275. 32 

Fort Industry Company, 4 R. R. 490....32,33 

James A. Noe ( KNOE ), 4 R. R. 155. 48 

KFAB B/casting Company v. Federal Communica¬ 
tions Commission, — App. D. C. — 177 F. 2d 

40...13,22,23,26 

Logansport BJcasting Corp., 4 R. R. 188(a). 48 

Mansfield Journal Company v. Federal Communica¬ 
tions Commission, — App. D. C. — 173 F. 2d 

646 .13,14,21 

Metropolitan Broadcasting Corporation, 3 R. R. 283 . 24 

Myers v. Bethlehem Shipbuilding and Dry dock Com¬ 
pany, 303 U. S. 41. 44 

Milwaukee Broadcasting Company, Docket 9015, 

July 23, 1948 . 33 

Mitchell v. Overman, 103 U. S. 62. 47 

New England Theatres, Inc., 4 R. R. 1105. 34 

Pote v. Federal Radio Commission, 62 App. D. C. 

303, 67 F. 2d 509. 14 

The Princess Sophia, 36 F. 2d 591. 47 

Raytheon Mfg. Co. v. Radio Corporation of America, 

76 F. 2d 943. 13 

Red River Broadcasting Co. v. Federal Communica¬ 
tions Commission, 69 App. D. C. 1, 98 F. 2d 282, 

20,24,25,26,27,44 

Scripps-Howard Radio, Inc., 4 R. R. 1009 . 34 

Skidmore v. Sioift and Co., 323 U. S. 134.. 32 

Sunshine BJ casting Co. v. Fly, et al., 33 F. Supp 560 17 
United Detroit Theatres Company v. Federal Com¬ 
munications Commission — App. D. C. — Au¬ 
gust 1, 1949..13,47 

United States v. Corrick, 299 U. S. 435... 13 

WBNX Broadcasting Co., Inc., 4 R. R. 653. 35 

WBNX Broadcasting Co., Inc., 4 R. R. 205 . 35 

Yankee Network, Inc., 4 R. R. 164.. 38 

Yankee Network, Inc. v. Federal Communications 
Commission — App. D. C. — 107 F. 2d 212. 23 

























IV 


Index Continued. 


Statutes : Page 

Communications Act of 1934, as amended, 48 Stat. 
1064, 47' U. S. C. § 151 et seq.: 

Sec. 309(a), 47 U.S.C. § 309(a).27, 29, 32, 

33, 41, 42, 46 

Sec. 402(b), 47 U.S.C. § 402(b).8,10,12,13,’14, 

15, 17, 18, 42 

Sec. 402(e), 47 U. S. C. § 402(e).10,45 

Sec. 405, 47 U. S. C. § 405.10,19, 24 

Sec. 604(a), 47 TJ. S. C. § 604(a). 31 

Rules and Regulations of the Federal Communica¬ 
tions Commission: 

1.304.1 R. R. 51:304.30, 31, 32, 33, 34, 35, 39, 40 

1.352 (1939) . 31 

1.364.1 R. R. 51:364 . 34 

1.385(e), 1 R. R. 51:385(e).27,28 

1.387(3), 1 R. R. 51:387(3).21, 48, 49 

1.390.1 R. R. 51:390. 24 

1.730.1 R. R. 51:730 ... 9 

1.894, 1 R. R. 51:894. 19 

1.895, 1 R. R. 51:895... 19 

3:25(a), 1 R. R. 53:25(a). 38 

3.29, 1 R. R. 53:29. 39 

3.104, 1 R. R. 53:104 . 39 

3.464, 1 R. R. 53:464 . 40 

3.606, 1 R. R. 53:606.20, 27, 29,30,32, 36,38,39 

15.02 (1939). 31 

103.9 (1935). 31 

Miscellaneous: 

Rule of the Court: 

17(e)(2). 2 

Federal Radio Commission, Rule 5. 31 

Federal Communications Bar Journal, Summer 

1949, 70-84 . 38 

Bouvier’s Law Dictionary, 3d Ed. 1914, Vol. 2, 

p. 2385 . 47 

Cyclopedia of Federal Procedure (2d Ed. 1944), 

Vol. 12, Sec. 6200. 13 

Cyclopedia of Federal Procedure (2d Ed. 1944), 

Vol 12, Sec. 6201. 44 




























IN THE 


United States Court o! Appeals 

Fob the District op Columbia Circuit. 


No. 10,004 


EDWIN W. PAULEY, ET AL., d/b as Television 

California, Appellants, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee . 

and 

THOMAS S. LEE ENTERPRISES, INC., d/b as DON 
LEE BROADCASTING SYSTEM, Intervener. 


Appeal from the Federal Communications Commission. 


COUNTER-STATEMENT OF THE CASE. 

Appellant’s “Statement of the Case” consists of a state¬ 
ment of facts, the accuracy of which intervenor does not 
contest, and many gratuitous conclusions which are erro¬ 
neous. A reading of this statement gives what intervenor 
conceives to be a misleading picture of the case. For this 
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reason and because of the complete omission of many crucial 
facts and the rhetorical rather than logical organization of 
the statement, this counter statement is submitted pursuant 
to Rule 17(e)(2) of this Court 

A. History of Proceedings. 

The proceeding before the Commission, out of which the 
instant appeal arose, was commenced by the filing by appel¬ 
lant on May 21, 1948 of a “ Motion to Set Aside Memoran¬ 
dum Opinion and Order” (Joint App. 80). This motion 
was directed to a Memorandum Opinion and Order adopted 
by the Commission on May 13,1948 (Joint App. 72), inso¬ 
far as that action of the Co mmi ssion provided (Joint App. 
74): 

“It is Further Ordered, That the application of the 
Don Lee Broadcasting System* for a television station 
in San Francisco, Docket No. 7281 Be and It is Hereby 
Severed from the consolidated proceeding on applica¬ 
tions for television station in San Francisco, presently 
scheduled for May 24,1948; 

It is Further Ordered, That the application of the 
Don Lee Broadcasting System for a television station. 
Docket No. 7281 Be Formally Consolidated with the 
record and proceedings in the application of the Don 
Lee Broadcasting System for renewal of AM and FM 
station licenses, Docket No. 7398, et al.” 

Appellant’s motion consisted of three paragraphs, the 
first merely reciting the title and appellant’s identity; the 
third, a three-line prayer for relief; the second paragraph, 
which contains all of the argument ever advanced to the 
Commission by appellant on the matter, takes 20 lines in 
the printed record (Joint App. 81) and is set out below for 
convenience of reference: 

“The Don Lee application has no status other than 
that of a pending application for one of the available 
San Francisco channels and the Commission has no 


• Intervenor herein. 
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power Tinder the Communications Act to grant it with¬ 
out considering it on a comparative basis with petition- | 
er’s application. Until a hearing has been held on Don 
Lee’s application, it is subject to comparative consid¬ 
eration with other pending applications for the same 
facilities. That Don Lee’s qualifications to obtain re¬ 
newals of its AM and FM licenses have been the sub- j 
ject of a hearing, and that the Commission has decided ! 
not to act on its application for a television construe- i 
tion permit in San Francisco until a decision in the re- j 
newals hearing has been reached, merely means that its j 
San Francisco television application has been held in j 
the pending file until its qualifications in another pro¬ 
ceeding have been determined. The mere pendency of 
Don Lee’s application while its qualifications in another j 
proceeding for different facilities were being investi- j 
gated can afford it no preferred status over other ap- j 
plications that might be filed before a construction per- i 
mit was issued to Don Lee or its application heard.’* 

Intervenor’s answer to said motion appears in the record j 
(Joint App. 86). The Commission’s opinion and order j 
denying appellant’s motion, adopted August 13, 1948, ap¬ 
pears on page 133 of the Joint Appendix. Following the j 
entry of this order, the present appeal was taken by filing 
a Notice of Appeal (Joint App. 2) on September 2, 1948. j 
Appellant, a partnership consisting of Edwin W. Pauley, I 
R. H. Chamberlain, V. E. Breeden and C. L. McCarthy, d/b 
as “Television California”, is an applicant before the Fed¬ 
eral Communications Commission for construction permit 
for television station on Channel 11 in San Francisco, Cali- j 
fomia. Appellant became an applicant by virtue of its sub¬ 
stitution for a partnership consisting of Edwin W. Pauley,; 
R. H. Chamberlain and V. E. Breeden, which partnership 
filed an application for construction permit for television 
station on Channel 11 in San Francisco on March 15,1948. 
The substitution of appellant for said partnership was made 
by amendment to said application by order of the Commis¬ 
sion, adopted May 14, 1948, on appellant’s motion (Joint 
App. 74-75). I 
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The Commission’s order of May 13, severing intervenor’s 
application from consolidated proceedings involving several 
applicants for construction permit for television stations in 
San Francisco was entered on motion of intervenor in a 
proceeding instituted by intervenor by the filing of a peti¬ 
tion on February 18,1948 requesting such relief (Joint App. 
31). Intervenor’s petition was directed to an order of the 
Commission, adopted on January 30, 1948 (Joint App. 27) 
consolidating intervenor’s application for bearing with ap¬ 
plications of one S. H. Patterson and Television Produc¬ 
tions, Inc. for construction permit for television station in 
San Francisco on Channel 9 and an application of KROW, 
Inc. for construction permit for television station in San 
Francisco on Channel 11. S. H. Patterson on February 24, 
1948 filed an opposition (Joint App. 41) to intervenor’s 
petition. Intervenor on March 5, 1948 filed a reply to the 
Patterson opposition (Joint App. 44). No other pleadings 
were filed by any applicant or by any other person in oppo¬ 
sition to intervenor’s petition. The Commission on March 
31, 1948 adopted a Memorandum Opinion and Order deny¬ 
ing intervenor’s petition. (Joint App. 52-54) 

Intervenor thereafter on April 20, 1948 filed a motion 
(Joint App. 55) to set aside the Commission’s opinion and 
order denying intervenor’s February 18th petition and re¬ 
newed its request for the relief denied by said order. In¬ 
tervenor’s motion was served on all applicants, including 
appellant’s predecessor, whose applications had been con¬ 
solidated in the proceeding ordered Jan. 30, 1948. S. H. 
Patterson on April 29,1948 filed an opposition to said peti¬ 
tion (Joint App. 64). Notwithstanding that the application 
filed March 15, 1948, which appellant is now prosecuting 
before the Commission, had been by order of the Commis¬ 
sion on March 30, 1948 (Joint App. 70) consolidated for 
hearing in this proceeding, appellant’s predecessor in in¬ 
terest filed no opposition to intervenor’s motion of April 
20, 1948. Except for S. H. Patterson, no other applicant 
for construction permit for television broadcast station nor 


any other person filed any opposition to said motion. On 
May 13,1948 the Commission, on the basis of intervenor’s 
petition of February 18th, the Patterson opposition of Feb¬ 
ruary 24th, intervenor’s reply thereto of March 5th, inter¬ 
venor’s motion of April 20th, and the Patterson opposition 
thereto of April 29th, reconsidered its Memorandum Opin¬ 
ion of March 31, 1948, and adopted an opinion and order 
setting the same aside and granting the relief requested by 
intervenor in its February 18th petition (Joint App. 72). 

S. H. Patterson, the only person who at any time prior to 
the adoption by the Commission of its May 13th order and 
opinion ever opposed intervenor’s petitions and motions 
for the relief therein granted, filed a petition on May 21st 
requesting dismissal of his application for construction per¬ 
mit. The Commission on May 28th (Joint App. 82) entered 
an order on said petition dismissing the Patterson applica¬ 
tion. 

On May 19th, Television Productions, Inc. filed a petition 
{Joint App. 78) to vacate the Commission’s opinion and 
order of May 13th, and on May 21 appellant filed a motion 
(Joint App. 80) to set aside said order. An answer to j 
Television Productions, petition was filed by intervenor on j 
June 1 (Joint App. 83) and on June 2 intervenor filed an 
answer to appellant’s motion (Joint App. 86). The Com¬ 
mission adopted an order on August 13, 1948 (Joint App. i 
133) denying Television Productions’ petition and appel¬ 
lant’s motion. 

B. Facts With Respect to Intervenor’s Application. 

Intervenor filed its application for construction permit 
for television station on Channel 2 in San Francisco on [ 
October 20, 1943. The application was held in the Com- j 
mission’s pending file during the war because under the | 
Commission’s announced policy no applications were 
granted for new facilities which required the use of criti- ; 
cal material (Joint App. 52). On February 1, 1946 inter¬ 
venor’s application was designated for hearing in consoli- 


I 

elation with six other applications for television facilities 
in the San Francisco area (Joint App. 17-18). 

On February 15,1946 the Commission directed a hearing 
on pending applications for renewal of licenses for the 
operation of Stations KGB and KDB filed by intervenor 
and directed intervenor to file applications for renewal of 
licenses for Stations KHJ, KHJ-FM and KFRC (Docket 
No. 7398 et al.), other radio stations licensed to intervenor 
(Joint App. 90). The basis for this action by the Com¬ 
mission was in substance that intervenor’s qualifications 
to be a licensee of a radio station had been brought into 
question by the possibility that intervenor had been a party 
to certain violations of the Commission’s network regula¬ 
tions. 1 Intervenor on March 12, 1946 filed a petition con¬ 
testing the Commission’s action of February 15th (Joint 
App. 91). In this petition, intervenor contended that it 
was inappropriate and beyond the Commission’s power for 
it to refuse to grant intervenor’s applications for radio 
station facilities for the reasons advanced by the Commis¬ 
sion in its February 15, 1946 order. 2 

On June 26, 1946 the Commission cancelled the consoli¬ 
dated hearing which it had ordered on February 1,1946 on 
intervenor’s San Francisco television application and other 
applications for television facilities in that area (Joint App. 
21). The Commission thereafter granted such of these other 
then pending applications as were not voluntarily dismissed 
with the exception of intervenor’s application, which it 
treated as having been consolidated with the proceedings on 
the applications for renewal of licenses of petitioner’s other 
stations (Docket No. 7398 et al.), ordered on February 15, 
1946 (Joint App. 73). Public announcement that the Com¬ 
mission was treating the issues in the proceeding on Docket 

1 Various orders, pleadings and excerpts from the transcript of 
the hearing held pursuant to this order of the Commission appear 
in the Joint Appendix (pages 90-132). 

2 Intervenor has throughout the proceedings stemming from the 
Commission’s order of February 15,1946, consistently maintained 
this position (Joint App. 110-114; Joint App. 118 et seq.). 
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7398 et al. as decisive with respect to intervenor’s San Fran¬ 
cisco television application was first made by the Commis¬ 
sion on September 30, 1946. The hearing ordered on Feb¬ 
ruary 15,1946 was held in January, 1947 (Joint App. 108). 
Thereafter, on December 1, 1947, the Commission issued 
another public announcement to the effect that intervenor’s 
San Francisco television application was to be acted upon 
on the basis of the decision on said hearing (Joint App. 
57, 73; see also Joint App. 135). 

As of the date of this last public announcement, there 
was pending in addition to intervenor’s application for 
television station on Channel 2 in San Francisco, an appli¬ 
cation by S. H. Patterson which was filed during the pre¬ 
ceding month, November 1947, requesting a television sta¬ 
tion on Channel 9 in San Francisco. Thereafter, in De¬ 
cember 1947, KROW, Inc. filed an application for tele- j 
vision station in the San Francisco area, specifying Chan¬ 
nel 11. In January 1948, Television Productions, Inc. filed 
a petition for reinstatement of its application for construc¬ 
tion permit for television station in San Francisco (previ¬ 
ously dismissed on its own motion in May 1946) and to 
amend said application so as to specify Channel 9 instead 
of Channel 4. This petition of Television Productions, Inc. 
was granted by order adopted on January 30, 1948 (Joint j 
App. 29). By the same order the Commission consolidated j 
for hearing the applications of intervenor, S. H. Patterson, I 
KROW, Inc. and Television Productions. Subsequent ac- ! 
tion by the Commission with respect to intervenor’s appli¬ 
cation is covered under Section A of this Counter-State- j 
ment, supra. 

SUMMARY OF ARGUMENT. 


The basic jurisdictional question presented in this case 
is not, as appellant would have it, whether the Commis- j 
sion’s May 13 order is “reviewable” by this Court under 










Section 402(b) of the Communications Act of 1934, as 
amended (48 Stat. 1093 ; 47 U. S. C. § 402(b)), 1 but whether 
it is independently appealable under that section of the 
Act. Section 402(b) of the Communications Act, insofar 
as it is pertinent, confers jurisdiction on the Court to en¬ 
tertain an appeal only from an order of the Commission 
granting or refusing an application for a construction per¬ 
mit for a radio station. The order sought to be appealed 
in this case is not an order granting or refusing an appli¬ 
cation for a construction permit for a radio station. In 
addition, said order is interlocutory, not final, and, as such, 
non-appealable. The Court, therefore, is without jurisdic¬ 
tion to entertain the cause. 


n. 

There are now pending only two applications for tele¬ 
vision stations in San Francisco (other than intervenor’s 
application) which were pending on January 30, 1948. 
Even if it be assumed that the Commission was required 
because of the pendency on that date of a fourth applica¬ 
tion to consolidate all four applications for comparative 
hearing, the dismissal of one of these applications elimi¬ 
nated any cause for complaint on the part of the remain¬ 
ing two applicants. Furthermore, neither of these appli¬ 
cants ever filed any opposition to intervenor’s petition of 
February 18th and its motion of April 20th, 1948 on the 
basis of which the Commission’s order of May 13th was 
entered. Such applicants, therefore, lost through default 
any right that they might have to complain of the Com¬ 
mission’s May 13th action. It necessarily follows that 
since neither of the applicants whose applications were on 
file on January 30th, 1948, six weeks before the filing of 
appellant’s application, has standing to complain of the 
Commission’s action, appellant has none. 

1 Since this is the only statute in issue in this proceeding, it is 
sometimes hereinafter referred to as the “Act” or as the “Com¬ 
munications Act”. 


A. Appellant filed its application too late to acquire any I 
standing to contest the Commission’s order here appealed 
from. Said order was entered on May 13, 1948 and appel¬ 
lant did not become an applicant before the Commission 
until May 14,1948. 

B. Appellant’s predecessor in interest in the application! 
which appellant is now prosecuting before the Commission 
was likewise without standing to contest the Commission’s 
order of May 13 because the matter decided in the Com¬ 
mission’s order of May 13 was at issue and the record 
closed by the expiration of the time for filing oppositions; 
to intervenor’s petition of February 18, 1948 1 prior to the! 
filing of the said application on March 15, 1948 and prior 
to the consolidation of that application with intervenor’s; 
application for hearing by the Commission’s order of 
March 30,1948. Appellant’s predecessor in interest, there¬ 
fore, because of this fact, was required, so far as prosecu¬ 
tion of its application was concerned, to abide by the result! 
of the Commission’s determination on the matters put id 
issue by intervenor’s February 18th petition. Even if ap¬ 
pellant’s predecessor in interest had standing to parties 
pate in this matter, it effectively and conclusively waived 
its right to do so by its failure to file any opposition t0 
intervenor’s motion of April 20 to set aside the Commis¬ 
sion’s order of March 31 with which it had been servedl 
(R. 667) It is evident, therefore, that appellant’s prede¬ 
cessor in interest either did not have standing to coni 
test the Commission’s order of May 13 or it waived 
any right it might have had to contest said order by 
failing to oppose intervenor’s petition requesting the re! 
lief granted therein. The Commission’s election to dis- 
-■■ 

1 The Commission’s Rules of Practice require that oppositions 
be filed within ten days of the filing of petitions. Section 1.730. 
1 Pike and Fischer, Radio Regulation, Par. 51.730. (Adopting 
the form of citation used in appellant’s brief this will be herein¬ 
after cited as — R. R. —.) 
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pose of appellant’s motion filed May 21 to set aside the 
May 13 Order by an order containing recitals demonstrat¬ 
ing the lack of merit in appellant’s motion, rather than 
upon appellant’s lack of standing to urge such contentions, 
obviously confers no standing upon appellant which it did 
not previously have. Inasmuch as appellant was not en¬ 
titled to request reconsideration of the Commission’s ac¬ 
tion of May 13,1948 under Section 405 of the Communica¬ 
tions Act, it obviously does not have standing to appeal to 
this Court under Section 402(b)(2) from the Commission’s 
refusal to set aside its order of May 13th. 

IV. 

Appellant’s application is not “mutually exclusive” with 
intervenor’s application. Both applications may be granted 
precisely according to their terms and the two stations pro¬ 
posed in such applications can each operate without caus¬ 
ing any interference to the other. Appellant’s application 
under Commission Buies and Regulations must be con¬ 
strued as an application only for Channel 11 and its grant¬ 
ing or refusal therefor is nowise affected by any action the 
Commission takes with respect to Channel 2, the channel 
requested by intervenor. Commission Regulations preclude 
consideration of appellant’s application as one requesting 
Channel 2 as an alternative to its request for Channel 11. 
Even if alternative frequency requests were permitted, 
such application is an application for only one channel. An 
action by the Commission precluding a grant of Channel 2 
to appellant without a hearing does not aggrieve or ad¬ 
versely affect any interest of appellant, so long as ap¬ 
pellant is considered for and given a hearing on its request 
for Channel 11. 

. V. 

A. Sections 402(c) and (e) of the Communications Act 
restricts the determination of this Court to affirm or re¬ 
verse a decision of the Commission to the record upon which 
the Commission based its decision and precludes the Court 


11 


from taking any evidence and from going beyond the rec¬ 
ord npon which the Commission acted. Federal Radio Com . 
v. Nelson Bros. Bond and Mortgage Co., 289 U. S. 266, 274- 
278 (1933). 

B. Appellant is not free to nrge and this Court is not 
free to consider any points not raised by appellant before 
the Commission as a ground for setting aside the Commis- j 
sion’s orders of August 13th or May 13th. 

C. Appellants brief relies in the main upon matters 
which it did not seek to incorporate in the record before 
the Commission on its motion to set aside the Commission’s 
order of May 13th and which were, as evidenced by the 
recitations in that order, not considered by the Commission 
as being a part of the record upon which it based its de¬ 
cision. Appellant’s brief also is replete with contentions j 
never advanced before the Commission. The appeal should 
be dismissed for failure to conform to the Buies of this 
Court and applicable principles governing matters which 
may be presented in briefs of parties in cases before this 
Court. 

VL | 

The Commission action on May 13th in severing inter- j 
venor’s application from the consolidated proceedings with i 
other applicants for San Francisco television stations or- j 
dered January 30th was proper, and its further action in j 
consolidating intervenor’s application nunc pro tunc with j 
the proceedings in Docket 7398, et al., was also proper. | 
The Commission’s finding that intervenor’s San Francisco i 
television application had been consolidated with the pro- j 
ceedings on intervenor’s other applications prior to Sep- j 
tember, 1946, is supported by substantial evidence. Ap- j 
pellant’s contrary contention necessarily asserts the un- 
tenable proposition that the Commission has denied inter- j 
venor statutory and constitutional due process. The Com¬ 
mission having prior to September 1946 consolidated inter- j 
venor’s application with the proceedings on intervenor’s ! 
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other pending applications without entering any for¬ 
mal order covering such consolidation was empowered to 
adopt an order nunc pro tunc reflecting this fact. A hear¬ 
ing having been had on intervenor’s San Francisco tele¬ 
vision application in January 1947 in the proceedings on 
Docket 7398, et al. y it was improper for the -Commission to 
subject intervenor to a comparative hearing with any ap¬ 
plication filed thereafter. The Commission therefore was 
required to sever intervenor’s application from the con¬ 
solidated hearing on pending San Francisco television ap¬ 
plications ordered January 30, 1948. The fact that inter¬ 
venor contested consolidation of all of its applications in 
the proceedings on Docket 7398, et al., and that such con¬ 
solidation was made over intervenor’s opposition rather 
than at intervenor’s request did not operate to estop inter¬ 
venor from receiving the protection from comparative 
hearing with applications filed after its application had 
been heard afforded by the rules of the Commission. (I 
R. R. par. 51.387(3)). 

ARGUMENT. 

L 

The Commission’s Order of May 13th Severing Intervenor’s 
Application from the Consolidated Hearing on San 
Francisco Television Applications and Consolidating 
Said Application with the Proceedings on Intervenor’s 
Other Applications is Not an Appealable Order. 

As appellant points out in its brief (page 31), the Com¬ 
mission and intervenor have each previously filed with this 
Court motions to dismiss the appeal on the grounds that 
the order appealed from is not an appealable order within 
the meaning of Section 402(b) of the Communications Act. 
This Court denied the Commission’s motion without preju¬ 
dice and intervenor’s motion without opinion. Appellant 
in its brief assumes that the jurisdictional questions raised 
by these motions are still open. (Br. 31) Intervenor be- 
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lieves this assmnption to be sound. U. S. v. Corrick, 299 
U. S. 435; Raytheon Mfg. Co. v. Radio Corporation of 
America, 76 F. 2d 943, 946 (C. C. A. 1,1935); Cyclopedia of 
Federal Procedure, VoL 12, Sec. 6200 (2d Ed. 1944), and 
cases cited there. 

Appellant states the jurisdictional question (in inverse 
order) in its brief (page 3) as follows: ! 

“2. Whether the Commission’s order of May 13, 1948 
severing channel 2 from the consolidated hearing and 
reserving it for Don Lee is reviewable by this Court j 
under section 402(b) of the Communications Act.” 
(Italics supplied) j 

So stated the answer must be in the affirmative. Mans¬ 
field Journal Company v. F. C. C., -App. D. C.- 

173 F. 2d 646. This Court in that case squarely held 
that an order severing one application from a proceeding 
involving several applications for radio facilities in the ! 
same community is reviewable by this Court in an appeal 
taken under Section 402(b). 1 But this Court held that for 
such an order to be reviewable it must be before the Court, ! 
properly presented, in an appeal taken not from the sever- i 
ance order but from a final decision of the Commission j 
of the kind enumerated in Section 402(b). 2 (In 
that case, the appeal was from a decision granting an ap- 1 
plication for construction permit for radio station.) The 
real jurisdictional question in this case is not whether the j 


1 The decisions of this Court in KFAB Broadcasting Company \ 

v. Federal Communications Commission , -- App. D. C. -, 

177 F. 2d 40, United Detroit Theatres v. Federal Communications 

Commission, -App. D. C. -, August 1, 1949, are equally j 

compelling authority on this point inasmuch as obviously a review J 
by this Court‘of a failure or refusal of the Commission to con- I 
solidate a particular application raises precisely the same issue as j 
an order of the Commission severing an application from the con- j 
solidated proceeding. 

I 

3 For reasons spelled out in detail infra, it is plain that no ap- j 
plicant for a San Francisco television station has standing to raise 
this issue in any appeal from such a decision. 


i 

I 

i 

i 

i 
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Commission’s May 13 order is “reviewable” when put be¬ 
fore this Court in an appeal properly taken under Section 
402(b)—but whether that order is independently appeal¬ 
able in a separate appeal under Section 402(b). The an¬ 
swer to this question must be in the negative. Further¬ 
more, this Court cannot, as does appellant, ignore the basic 
threshhold issue of its jurisdiction to entertain the instant 
appeal. 

A. This Court has no jurisdiction to entertain a direct ap¬ 
peal from a decision or order of the Commission unless 
the decision or order sought to be appealed is one of 
those specifically enumerated in Section 402(b) of the 

Communications Act of 1934 as amended. 

\ 

The following decisions of the Commission and no others 
are enumerated in Section 402(b) as decisions from which 
such an appeal may,be taken under that section: A deci¬ 
sion of the Commission granting or refusing an application 
(a) of a construction permit for a radio station; (b) for a 
radio station license; (c) for renewal of an existing radio 
station license, or (d) for modification of an existing radio 
station license. This provision has been uniformly and 
strictly construed as precluding the taking of any appeal to 
this Court from any decision of the Commission which does 
not in terms grant or refuse an application of the kind above 
specified, Mansfield Journal Co . v. F. C. C., supra. See also 
Columbia Broadcasting System v. U. S., 316 U. S. 407; Bote 
v. F. R. C.y 62 App. D. C. 303, 67 F. 2d 509; cert, denied 
290 U. S. 680; Federal Communications Commission v. As¬ 
sociated Broadcasters, 311 U. S. 132. Nor can recourse 
be had to this Court by petition for writ of mandamus or 
other form of action from allegedly improper consolidation 
or severance orders. F. C. C. v. Pottsville Broadcasting 
Co., 309 U. S. 134. 

The order here appealed from does not by its terms pur¬ 
port to nor does it in fact grant or refuse any application 
for construction permit for radio station. The only two 
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applications which are at all pertinent are the applica- j 
tion of intervenor for San Francisco television station 
construction permit and the application of appellant for | 
San Francisco television station construction permit. ! 
Both of said applications are now pending before the ! 
Commission. Neither of them has been either granted or j 
denied by the Commission, nor does the order complained j 
of require the Commission either to grant or deny either j 
of said applications. This is explicitly conceded by appel¬ 
lant (Br. 27, 30) .* The order appealed from, therefore, is 
clearly not an appealable decision within the meaning of 
Section 402(b). 2 

The Ashbacker case, 326 U. S. 327, relied on by appellant 
is a case in which Ashbacker took an appeal to this Court 
from a decision of the Commission granting an application j 
of one Fetzer. There was no question whatsoever in that 
case that the decision of the Commission granting the Fet- ! 
zer construction permit was an appealable decision. The ; 
question in the case was whether Ashbacker was a person ! 
aggrieved or whose interests were adversely affected by the j 
grant of the Fetzer application so as to entitle him to take j 
an appeal from the decision. Ashbacker’s alleged aggriev- j 

- ' i 

1 It is shown infra that appellant has no appealable interest in | 
an order granting intervenor’s application—and no right to raise 
the validity of the order here appealed from on an appeal from a 
denial (if the Commission should enter one) of appellant’s applica- j 
tion. 

3 It cannot be contended that the order appealed from is appeal-! 
able as a partial denial of appellant’s application, i.e., a denial of | 
such application insofar as it requests Channel 2. Even if it bej 
assumed that appelant’s application requested Channel 2 as well as 
Channel 11, and it be assumed further that the effect of the order 
appealed from is to refuse Channel 2 to appellant, the order is 
obviously not a final order refusing appellant’s application. Ap-j 
peals to this Court may not be taken piecemeal but must await aj 
final order disposing of an application. Furthermore, as is shown, 
infra under Point IV, appellant’s application was in no sense an 
application for Channel 2 and any action of the Commission refus¬ 
ing to consider it as an application for Channel 2 or making that 
channel unavailable to appellant does not constitute a denial of it 
in whole or in part of appellant’s application. 


i 

I 
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meat was that the granting of the Fetzer application with¬ 
out hearing would necessarily result in the denial of Ash- 
hacker’s pending application for radio station, thus depriv¬ 
ing him of a fair hearing on his application. This conclu¬ 
sion was based on the conceded fact that the station 
proposed by Ashbacker in his application and the sta¬ 
tion proposed in the Fetzer application could not both 
operate without prohibitive mutual interference and 
that hence the operation of either station was mu¬ 
tually exclusive so far as the operation of the other 
wa,s concerned. The Supreme Court, on examination of 
the issues upon which Ashbacker’s application had been 
set for hearing, found that the Commission had by such 
issues announced that it would deny the Ashbacker appli¬ 
cation if the evidence at the hearing demonstrated the mu¬ 
tual exclusivity of the Fetzer and Ashbacker applications. 
The Court concluded, the facts being conceded by all par¬ 
ties, that the result was predetermined and that therefore 
the hearing would be a sham. It consequently held that 
Ashbacker was aggrieved by the decision granting the Fet¬ 
zer application, and was therefore entitled to have the 
Commission’s decision granting Fetzer reviewed on ap¬ 
peal to this Court. The significant difference between the 
order appealed from in the Ashbacker case and the order 
appealed in the instant case is that Ashbacker appealed a 
decision granting an application for construction permit 
for a radio station, whereas the order appealed from in this 
case does not grant any application for construction permit 
for radio station. It is quite obvious that the Ashbacker 
case is not and indeed could not be authority for the appeal- 
ability of an order which did not grant a construction per¬ 
mit for a radio station since no such issue was either pre¬ 
sented or involved and was not even adverted to by way of 
dicta. 



B. Prior to a final order of the Commission granting the 
intervenor’s application or denying one of the other appli¬ 
cations for San Francisco television station, the May 13th 
order is merely interlocutory and as such non-appealable. 

This is true even were it not for the extremely restricted 
specific enumeration of orders from which an appeal may 
be taken to this Court contained in Section 402 of the Act. 
See Federal Power Com. v. Metropolitan, Edison Co., 304 
U. S. 375. | 

Appellant attempts to overcome the fact that the May| 
13th order is interlocutory and not final by asserting that! 
under Commission precedent and regulation, the Commis¬ 
sion^ order of May 13th permanently removed Channel 2 
from the proceedings in which appellant’s application is! 
consolidated and argues that even should intervenor’s ap-i 
plication be denied, Channel 2 would not be available to 
appellant. Appellant’s argument on this point necessarily 
assumes the erroneous proposition that unless the Commis¬ 
sion’s order of May 13th is independently appealable to 
this Court in the instant proceedings, the validity of that 
order will be forever beyond the cognizance of this or any 
other court. 

Appellant’s argument on this point rests entirely on its 
assertion that it is in like position to one with an absolute 
right to intervene who is denied intervention. Without 
citing any authority it baldly asserts that in such situation 
an immediate, direct appeal will lie. (Br. 32-33) Even if 
the Commission’s May 13 (or its August 13) Order may 
be considered as a denial of a petition to intervene, no direct 
appeal may be taken therefrom. Any judicial review of 
such an order under Sec. 402(b) must await action of the 
Commission granting or denying the application in the 
proceeding on which intervention was sought. Sunshine 
Broadcasting Co. v. Fly, et al., 33 F. Supp. 560, 564 (D. 0 . 
D. C. 1940). In an appeal from the denial or granting of 
an application complete relief is available from an im¬ 
proper refusal to permit intervention in a hearing on an 
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application, or from an improper refusal to designate an 
application for hearing and permit intervention therein if 
the application is granted without hearing. F. C. C. v. Na¬ 
tional Broadcasting Company, 319 U. S. 239 (1943); Ash- 
backer v. F. C. C., 326 TJ. S. 327. 

Appellant’s contentions with respect to the permanent 
effects of the Commission’s May 13th order completely 
fail if that order is reviewable in appropriate proceedings 
before this Court. Upon such review the Court will either 
find the order legal and the consequences thereof proper, or 
the order illegal, in which case, the order becoming a nullity, 
it will have no such consequences. It is not at all uncommon 
that orders which are interlocutory in character may have 
far reaching consequences before they become ripe for 
judicial review. That fact is of no relevance in de¬ 
termining whether or not the order is independently ap¬ 
pealable. FPC v. Metropolitan Edison Co., supra. The 
inability of persons adversely affected by interlocutory 
commission orders to obtain judicial relief prior to the 
entry of a final order, however much it may be deplored, 
must be accepted. 

Appellant is under no immediate burden as a result 
of the Commission’s May 13th order. If appellant’s ap¬ 
plication is granted by the Commission, the order will 
obviously never have harmed appellant. Prior to the Com¬ 
mission’s final action on appellant’s application, it is, on 
any assumption, sheerest speculation whether the May 13th 
order in any way affected appellant It is apparent, there¬ 
fore, that no considerations of equity or justice argue for 
the carving out of any exceptions to well-established rules 
and principles or for the placing of a new and radical con¬ 
struction upon the plain words of Section 402 in order to 
provide a special direct appeal in the instant case. 
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No Existing Applicant for Construction Permit for Televi¬ 
sion Station in San Francisco Whose Application Was | 
Pending on January 30, 1948, is Hurt by the May 13 
Order Severing Intervenor’s Application from the Con¬ 
solidated Hearing Ordered January 30, and None of 
Them Has Standing to Complain Because of Its Entry. | 

On January 30th, 1948, there were pending before the 
Commission four applications for construction permit for ! 
television stations in San Francisco—intervenor’s applica¬ 
tion specifying Channel 2, the application by KROW speci¬ 
fying Channel 11, and an application by Television Produc- j 
tions, Inc. and one by S. H. Patterson specifying Channel j 
9. The Commission’s order of January 30,1948, consolida¬ 
ting these four applications for comparative hearing was 
entered without notice to any of the applicants. In- 
tervenor, having had no notice that the Commission was | 
contemplating the entry of such an order and therefore 
having had no opportunity prior to its entry to object 
to it, filed its petition for reconsideration of said order and j 
severance of intervenor’s application from the proceeding 
ordered thereby on February 18, within the time provided | 
therefor (Section 405 of the Communications Act; Section j 
1.894 of the Commission’s Rules and Regulations, 1 R. R. j 
par. 51.894). Patterson filed an opposition to this petition 
on February 24th. No other opposition was filed to said 
petition within the ten-day period prescribed therefor 
(Section 1.895 of the Commission’s Rules and Regulations, | 

1 R. R. 51.895). Neither was any opposition to said peti- j 
tion nor any petition for leave to file such later opposition, 
filed at any other time. 

Assuming (and for reasons pointed out in Point IV, infra, j 
we submit the assumption to he untenable) that Television j 
Productions, Inc., KROW, Inc., and Patterson were entitled! 
by reason of the copendency of their applications and inter- ! 
venor’s application on January 30,1948, to a comparative! 


i 
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hearing with intervenor, it is plain that only Patterson 
preserved his right to such comparative hearing by filing 
an opposition to intervenor’s petition for reconsideration 
and that the other two, by failing to file any opposition, lost 
any rights they might have had by default. It is axiomatic 
that a party to a proceeding who elects to act as a by¬ 
stander rather than as a participant in the disposition of 
any issue arising in the proceeding has no right to have the 
issue reconsidered because he is displeased with the deci¬ 
sion reached upon it Not only the administrative conve¬ 
nience of the agency involved but the right of a moving 
party to have expeditious determination of his motion 
require that parties desiring to oppose the relief re¬ 
quested avail themselves of the opportunity to file opposi¬ 
tion in the manner prescribed by applicable regulation or 
accept whatever decision may be reached without complaint. 
Colorado Radio Cory. v. F. C. C., 73 App. D. C. 225,118 F. 
2d 24; Red River Broadcasting Co. v. F. C. C. y 69 App. D. C. 
1, 98 F. 2d 282, cert, denied 305 TJ. S. 625. 

Patterson, having dismissed his application, no longer 
has any right or interest in the question of whether inter¬ 
venor’s application be consolidated for hearing with other 
applications or whether it be severed and considered sepa¬ 
rately. Furthermore, the removal of the Patterson appli¬ 
cation from the proceeding had the result of reducing the 
number of applications filed prior to January 30, 1948, to 
three—intervenor’s application for Channel 2, Television 
Productions’ application for Channel 9 and KROW’s ap¬ 
plication for Channel 11. Channels 2, 9 and 11 were on 
that date, under Section 3.606 of the Commission’s Regu¬ 
lations, 1 R. R. par. 53.606, available for assignment to ap¬ 
plicants for television stations in San Francisco. They are 
still available for that purpose. The Commission’s action 
in modifying its January 30th order so as to sever inter¬ 
venor’s application from the consolidated hearing ordered 
thereby was based upon its conclusion that intervenor’s 
application was improperly included in that order on that 
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date because intervenor’s application as of that date had 
already been subject to a hearing. Under the Commission’s 
Rules (Section 1.387(3), 1 R. R. 51.387(3)), intervenor was 
entitled, therefore, to a decision on its application on the j 
previously made hearing record without regard to whether | 
other conflicting applications had been filed thereafter. 1 

Appellant has pointed out that this action removed 
Channel 2 as a channel available to applicants filing for 
San Francisco television stations as effectively as would a 
grant of intervenor’s application for Channel 2 (Br. 32). j 
There can be no question that until and unless intervenor’s j 
application is denied by the Commission, Channel 2 is not | 
open to KROW, Inc. or Television Productions. In these 
circumstances, the following language of this Court in its [ 

decision in the KFAB case,-App. D. C.-, June 13, 

1949, is appropriate and controlling to describe the status 
of these applicants in the light of the dismissal of the 
Patterson application: 

i 

“• • *, when the May permit was granted, appellant ! 
was not aggrieved. Its application was the only pend- | 
mg application, and there was a channel available. We j 
held in Mansfield Journal Co. v. Federal Communica¬ 
tions Commission, — U. S. App. D. C. —, 173 F. 2d 
646 (1949), that one of three applicants for three avail- | 
able channels was not aggrieved by the grant of one ! 
of the applications. If appellant was aggrieved, it 
was by a subsequent event and not by the order of the 
Commission.” 

Since neither Television Productions nor KROW was in | 
a position after the dismissal of the Patterson application | 
to contend that it was harmed, as of January 30th, byj 
the severance of intervenor’s application from the consoli-j 
dated hearing ordered on that date, any claim of right they! 
might assert to comparative hearing with the intervener 
must stem not from the Commission’s severance of inter-; 

1 That the Commission’s action was valid and proper is shown 
in Point VI, infra. 



venor’s application from the hearing ordered on January 
30, but from the filing of applications after the issue of the 
correctness of such consolidation had been presented to the 
Commission and the time for filing any opposition to the 
requested severance had passed. Under this Court’s deci¬ 
sion in the KFAB case, no such claim could stand. 

The facts upon which the May 13 order is predicated are 
all matters which occurred prior to January 30,1948. The 
validity of the Commission’s order cannot be determined 
on facts outside the record made by intervenor and 
Patterson. If, as appellant argues, the pendency of a fourth 
application for San Francisco television station on Jan. 30, 
1948 constituted a barrier to the consolidation of interven- 

I _ 

or’s application with the proceedings in Docket 7398 et al. 

its consolidation for comparative hearing 
with the applications of Patterson, KROW and Television 
Productions; the dismissal of the Patterson application not 
only makes the point moot but also destroys all interest 
ever possessed by Patterson, the only person who made 
timely assertion of any right in the matter. 1 

m. 

Appellant Had Ho Eight to Contest the Commission’s Order 
of May 13th Before the Commission and Has No Eight 
to Obtain Review of Said Order by This Court. 

There are three applications now pending with which Tel¬ 
evision Productions and KROW went to consolidated hear¬ 
ing. These applications are appellant’s application, filed 
March 15, 1948, an application by Columbia Broadcasting 
System, filed March 15, 1948, and an application filed by 

1 It is shown infra, under Point IV hereof, that none of the appli¬ 
cations filed either by appellant or any of the other applicants for 
a San Francisco television station was “mutually exclusive” with 
intervenor’s application and therefore that none of them is or was 
entitled to comparative consideration with intervenor. On this 
completely independent ground the severance of intervenor’s ap¬ 
plication from the consolidated proceeding was not only justified 
but required and caused no hurt to any of such applicants. 


Twentieth Century Fox on May 3,1948. All of such appli¬ 
cations were filed after intervenor’s petition to reconsider 
the consolidation of its application for hearing under the 
Commission’s Jan. 30 order and to sever it therefrom had 
been filed and the last day to oppose it (February 28,1948) 
had passed. None of these applicant requested leave to filej 
a late opposition or sought to be heard in any manner in 
connection with the Commission’s consideration of this pe¬ 
tition or of intervenor’s motion of April 20 to set aside the 
Commission’s order of March 31, denying said petitions 
A fortiori since EZBOW and Television Productions cannot 
be heard to complain because of the severance of interven¬ 
or’s application from the proceedings on their applications 
appellant and other later filing applicants have no standing 
to complain of such severance. Moreover if appellant had 
any right to complain those rights, as will be shown belowj 
were lost by default 

I 

| 

A. Appellant filed its application too late to acquire any 
standing to contest the Commission’s order here ap¬ 
pealed from. 

i 

Appellant became an applicant before the Commission on 
May 14th, 1948. On that date the Commission by order 
allowed an amendment to an application, filed on March 15, 
1948, by a partnership consisting of three of the members 
of the instant appellant partnership, substituting the appel¬ 
lant as the applicant (Joint App. 74-75). Prior to this or¬ 
der of the Commission, appellant was neither an applicant 
before the Commission nor a party to any proceedings then 
pending before the Commission. Appellant, therefore, had 
no standing by petition for reconsideration to reopen any 
matter decided by the Commission prior to that date. 
KFAB Broadcasting Co. v. FCC, supra. Appellant’s “Mo¬ 
tion to Set Aside Memorandum Opinion and Order” (Joint 
App. 80) was as its title implies in substance and effect a 
petition for reconsideration of said order. As this Court 
held in the KFAB case, citing Yankee Network v. F. C. C., 
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— App. D. C. —■, 107 F. 2d 212, and Red River Broadcasting 
Co. v. F. C. C., supra, the filing of a petition for reconsider¬ 
ation does not create rights. Snch a petition serves only to 
protect rights in existence at the time of the entry of the 
order complained of. The Commission’s interpretation of 
Section 405 of the Act governing petitions for rehearing and 
Section 1.390 of its Rules and Regulations, 1 R. R. par. 
51.390, relating thereto, is the same as this Court’s interpre¬ 
tation thereof. ( In re Application of Metropolitan Broad¬ 
casting Corporation , October 17, 1946, 3 R. R. 283). It 
follows that appellant as an applicant who first filed May 
14th acquired no standing by the filing of a petition for 
rehearing, however denominated, to contest an order 
of the Commission entered on May 13th or any date 
prior thereto. This is particularly true since appel¬ 
lant’s motion raised no points not previously raised 
by Patterson (see Joint App. 41-44, 64-67) and con¬ 
sidered and disposed of by the Commission (com¬ 
pare Joint App. 52-55 and Joint App. 72-74). Appellant 
naively alleges that it filed its motion to set aside the May 
13th opinion and order “in order to foreclose any conten¬ 
tion that it had not exhausted its administrative reme¬ 
dies”. (Appellant Br. 6). We do not contest that this was 
appellant’s purpose in filing the motion. We submit, how¬ 
ever, that the filing of the motion was as ineffective to 
acquire new rights as it was to obtain remedy for alleged 
invasion of non-existent ones. Colorado Radio Corp. v. 
Federal Communications Commission, supra; Red River 
Broadcasting Co. v. Federal Communications Commission, 
supra. 

B. Appellant acquired no standing by virtue of its sub¬ 
stitution as an applicant for the partnership of Pauley, 
Chamberlain and Breeden to contest the May 13th 
order. 

As shown in Point II hereof, the time for filing any oppo¬ 
sition to intervenor’s petition of February 18th to recon- 
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sider the Commission’s consolidation order of January 30th 
expired on February 28th. Appellant’s predecessor in in-. 
terest filed the application now being prosecuted by appel- j 
lant on March 15, 1948, two weeks after the last day for 
filing opposition to intervenor’s petition had passed. No 
request was made by appellant’s predecessor in interest 
for leave to file a late opposition or to intervene or partici-1 
pate in any manner in the proceedings on intervenor’s peti -1 
tion. On March 30th the Commission consolidated the ap¬ 
plication now being prosecuted by appellant in the proceed- j 
ing ordered by the Commission’s January 30th order. On 
the following day the Commission entered a memorandum 
opinion and order denying intervenor’s February 18th 
petition. Thereafter, on April 20th, within the time pre-j 
scribed for filing petitions for rehearing, intervenor filed a 
motion to set aside the Commission’s memorandum opinion 
and order of March 31st. Appellant’s predecessor in inter-! 
est, notwithstanding that it then had the status of a party 
in the consolidated proceeding and had been served with a. 
copy of intervenor’s Motion (R. 667), filed no opposition 
to intervenor’s petition and did not seek to intervene or 
participate in any manner in the consideration or disposi-j 
tion of said petition. This Court, in Red River Broadcast -j 
ing Company v. F. C. C, y 69 App. D. C. 1, 98 F. 2d 282, j 
cert . denied 305 U. S. 625, after pointing out the adequacy 
of the Act and the Rules of the Commission in providing 
appropriate procedures for the assertion of rights by par-j 
ties prior to Commission decision on pending matters, said:| 

“The burden, therefore, is, and properly should be, 
upon an interested person to act affirmatively to pro-| 
tect himself. It is more reasonable to assume in this; 
case a legislative intent that an interested person! 
should be alert to protect his own interests than to as-' 
sume that Congress intended the Commission to con¬ 
sider on its own motion the possible effect of its action! 
in each case, upon every person who might possibly! 
be affected thereby. Such a person should not be en-l 
titled to sit back and wait until all interested persons! 
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who do so act have been heard, and then complain that 
he has not been properly treated. To permit such a 
person to stand aside and speculate on the outcome; 
if adversely affected, come into this court for relief; 
and then permit the whole matter to be reopened in 
his behalf, would create an impossible situation.” 

The proposition thus stated by this Court is not novel, and 
is obviously essential for the orderly administration of the 
Communications Act. Colorado Radio Corp. v. FCC, 73 
App. D. C. 225,118 F. 2d 24. There can be no doubt that if 
appellant’s predecessor in interest ever had any right to 
contest the relief requested by intervenor’s February 18th 
or April 20th petitions, it lost such right by default. Appel¬ 
lant, therefore, inherited nothing upon its substitution as 
an applicant with which to bolster its claim to be heard in 
opposition to the Commission’s May 13th order. 

Intervenor in its answer to appellant’s motion to set aside 
the Commission’s May 13th order pointed out appellant’s 
lack of standing to be heard on the matter as well as the 
lack of merit in its motion (Joint App. 86). The Commis¬ 
sion’s election to dispose of the motion on its evident lack 
of merit, rather than upon appellant’s lack of standing to 
be heard, obviously confers no standing upon appellant 
which it did not possess prior to the entry of the Commis¬ 
sion’s order of August 13th, (Joint App. 133-135). A for¬ 
tiori, if appellant had no standing to obtain reconsideration 
of the Commission’s May 13th order from the Commission, 
it has no standing to obtain review of that order on appeal 
to this Court. Red River Broadcasting Company v. F. C. C., 
supra; Colorado Radio Corp. v. FCC, supra; KFAB Broad¬ 
casting Co. v. F. C. C., supra. 
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Appellant’s Application for Channel 11 and Intervener’s 
Application for Channel 2 Are Not Mutually Exclusive 
and Appellant Has no Bight to Contest the Granting of 
Intervener’s Application. 

. 

i 

Appellant frankly concedes that the “doctrine of mutual 
exclusivity and the attendant right to compete for all avail-j 
able frequencies is fundamental to our (appellant’s) con-| 
tention that the order of May 13,1948 contravenes the Ash- 
backer decision and Section 309(a) of the Co mmuni cations! 
Act.” (Br. page 12) 

We proceed to demonstrate that appellant’s application! 
and intervenor’s application were not “mutually exclusive”! 
as that expression was used in the Supreme Court’s deci-l 
sion in the AshbacJcer case and, further, appellant not only 
does not have any right to compete for “all available fre-! 
quencies” (i. e. frequencies listed in Section 3.606 for Sanj 
Francisco but not assigned to licensees or construction per-! 
mittees in that area on the date appellant’s application was| 
filed) hut on the contrary is limited by the Communicationsj 
Act and the Commission’s Regulations to the right to com-; 
pete only for one frequency. 

Appellant’s argument that its application and the appli¬ 
cation of intervenor are “mutually exclusive” within thej 
meaning of the Ashbacker case runs as follows: 


Section 1.385(e) is a codification by the Commission of! 
the principle “laid down by the Supreme Court in Ash¬ 
backer Radio Company v. Federal Communications\ 
Commission” (Br. 5, footnote); The Commission foundj 
in its memorandum opinion of March 31 that because! 
on January 31, 1948 there were four applications (in-i 
eluding that of intervenor) on file and only three avail-! 
able unassigned frequencies under Section 3.606 for; 
San Francisco, intervenor’s application and the other! 
three then pending applications were “mutually exclu¬ 
sive” so as to require a consolidated hearing under Sec¬ 
tion 1.385; this holding required the Commission to 
•treat all four applications, irrespective of the fact that! 


! 



28 


one requested Channel 2, one requested Channel 11 and 
the other two requested Channel 9, as each being an 
application for Channels 2, 9 and 11; So considered, a 
grant of any one of the three channels to any applicant 
would be tantamount to a denial of the other three 
applications insofar as they request that channel; Ap¬ 
pellant’s application, filed in March 1948, specifying 
Channel 11, also was required to be considered as an 
application not for Channel 11 alone hut as an applica¬ 
tion for Channels 2, 9 and 11; consequently, appel¬ 
lant’s application for Channel 11 is mutually exclusive 
with that of intervenor for Channel 2 because, notwith¬ 
standing the absence of any conflict between operation 
on Channel 2 and operation on Channel 11, it is, in legal 
effect, an application for Channels 2, 9 and 11, giving 
rise to the “attendant right” to appellant to compete 
with intervenor in a consolidated hearing before inter¬ 
venor’s application for Channel 2 can be granted. 

No one can seriously suggest that this Court is hound by 
a Commission interpretation of a Supreme Court decision 
rendered on appeal from a decision of this Court Appel¬ 
lant’s inference that the Commission in holding that Section 
1.385 as a codification of the principle of the Ashbacher 
case is applicable to a situation where the number of appli¬ 
cants exceeds the number of available channels is binding 
upon this Court and requires a decision that appellant’s 
and intervenor’s applications are “mutually exclusive” 
within the meaning of the Aslibacker case therefore re¬ 
quires no discussion. Furthermore, the holding of the Com¬ 
mission to this effect is found in an opinion of the Commis¬ 
sion which it set aside upon consideration of intervenor’s 
motion of April 20th (Joint App. 55-64). This motion spe¬ 
cifically pointed out the error in the Commission’s charac¬ 
terization of intervenor’s application as being “mutually 
exclusive” with other San Francisco applications request¬ 
ing authorization to operate on channels which would in¬ 
volve no interference with intervenor’s operation on Chan¬ 
nel 2 (Joint App. 62-63). There is far less basis for sug¬ 
gesting that this holding in the Commission’s vacated 



March 31 opinion properly reflects the Commission’s inter- 
pretation of the Ashbacker case, Section 309(a) of the ComH 
mnnications Act or Section 1.385 of its Rules, than for the 
contrary view that its May 13th order repudiates any such 
interpretation. 

Without regard, however, to whether the Commission’s 
March 31 opinion any longer stands for any purpose and 
to whether the Commission has construed the Ashbacker 
case as requiring a consolidated hearing on applications for 
television facilities which specify different channels when 
the number of applications exceeds the number of channel^ 
available for a particular community under Section 3.606, 
the controlling consideration lies in the fact that the Ash- 
backer case plainly is not open to any such construction] 
In that case, Ashbacker and Fetzer were each applying for 
the same frequency. The locations proposed for their re¬ 
spective stations were such that operation by both woul4 
result in electrical interference so severe as to destroy the 
service of both stations. In describing these application^ 
as “mutually exclusive” the Supreme Court coined no term 
of art. It merely expressed in pedestrian language the fact 
that the operation of either proposed station precluded the 

operation of the other. In the words of the Court (p. 332) t 

\ 

“The Commission concedes that ‘these applications are 
actually exclusive’. The applications are for a facilf 
ity which can be granted to only one.” 

The situation with respect to simultaneous operation by inf 
tervenor on Channel 2 and operation on Channel 11 by apf 
pellant in San Francisco is utterly unlike that presented by 
the Ashbacker and Fetzer applications. It is conceded 
by the appellant that no interference whatsoever would ref 
suit from the simultaneous operation of its proposed sta¬ 
tion and intervenor’s proposed station and that these applif 
cations are for facilities which can be granted to both, not 
“to only one”. No amount of administrative interprets 




tion can change the fact that the “principle” of the Ash- 
backer case has no application here. 1 

Appellant fares no better in its attempt to contend that 
its application is, in legal effect, an application not for 
Channel 11 alone but for Channels 2, 9 and 11. Appel¬ 
lant recognizes the applicability of Section 1.304 of the 
Commission’s Regulations, which contains the explicit limi¬ 
tation: “An application for broadcast facilities in the 
standard, FM or television bands shall be limited to one 
frequency and an application for radio station construction 
permit or license requesting alternative facilities will not 
be accepted”. Obviously this cannot be disputed. Appel¬ 
lant makes no suggestion that this regulation of the Com¬ 
mission is not a proper and valid exercise of Commission 
power. It could hardly do so in view of the fact that it ex¬ 
presses a policy in effect since the days of the old Federal 

1 Appellant’s brief contains many confusing references to mutu¬ 
ally exclusive “frequencies”. (See e.g. p. 2,14 and footnote p. 15). 
Frequencies (or channels) are not in and of themselves either 
mutually or separately exclusive or non-exclusive. Certain types 
of utilization of a particular frequency may preclude other uses 
of the same or related frequencies in particular areas because 
resulting electrical interference destroys reception. Where two 
or more applications propose operation such that destructive inter¬ 
ference from each would preclude reception of the other such 
applications are said to be “mutually exclusive”. Ashbacker v. 
FCC, supra. Simultaneous operation by a different station on 
each channel, listed in Section 3.606 for any given community has 
been found by the Commission to be possible without any mutual 
interference whatsoever. This is not denied by appellant, who 
admits applications which specify different frequencies are not 
conflicting. (Br. 12.) Two (or more) applications which propose 
operation on the same channel in the same area are mutually ex¬ 
clusive without regard to whether there are more or fewer un¬ 
assigned channels available under Section 3.606 than there are 
pending applications. By the same token, applications for sta¬ 
tions on different channels, which therefore are not mutually exclu¬ 
sive, do not threaten nor will they produce any more interference 
to each other’s operation after the filing of additional applications 
for different (or the same channels) than they did before. They 
do not become, therefore, any more “mutually exclusive” by reason 
of the filing of such other applications. 



Radio Commissioh. 1 It was first made applicable to FMj 
and television applications when Section 1.304 became effec-j 
tive on September 11,1946. 2 Television applications which! 
were filed and went to hearing prior to the effective date of I 
Section 1.304 were accepted and considered notwithstand-j 
ing that they did not specify any particular frequency (see 
In Re Applications of Earl C. Anthony, Inc. and Nationalt 
Broadcasting Company, Inc., 3 RR 1145, 1148-1149). 

Appellant completely fails in its attempt to avoid this 
conclusive refutation of any contention that its application 
is in legal effect an application for Channels 2, 9 and 11 
rather than an application for Channel 11 alone and that 
it has a right to compete with any San Francisco applicant 
specifying either Channel 2 or Channel 9 as well as any 

such applicant specifying Channel 11.* Appellant’s argu- 
_ 

1 FRC Rule 5, adopted February 1, 1932, is substantially the 
same as Rule 1.304 except that it refers only to AM facilities, TV 
and FM facilities at that time not being authorized on a commer¬ 
cial basis. This rule was carried forward by Section 604(a) of 
the Communications Act which made FRC rules available to FCC 
activities until modified. On December 18, 1935, the rule was 
readopted as Rule 103.9 of the FCC rules with no change in sub! 
stance (although slight changes in language were made). On 
November 28, 1938, the Commission adopted Rule 15.02 to become 
effective on January 1, 1939, and repealed Rule 103.9. Rule 15.02 
involved no change in substance of the pertinent provisions of 
15.02. On July 12, 1939, the Commission recodified its rules and 
its Rule 103.9 appears without substantial change as Rule 1.352|. 
This rule remained in effect until the adoption of the present rule 
1.304 on September 11, 1946, pursuant to a further recodification 
under the Administrative Procedure Act. 

2 With respect to FM applications, its effective date was extended 
to July 1, 1947, insofar as it requires an application for FM con¬ 
struction permit to specify a frequency. Cf. footnote Section 1.304, 
1 RR 51:202. 

8 Nor would appellant be in better case to argue that its appli¬ 
cation should be treated as in effect three applications, one for 
Channel 2, one for Channel 9 and one for Channel 11, the Com¬ 
mission’s Rule 1.364 preventing the filing of more than one appli¬ 
cation by any applicant for facilities for a particular area is 
companion to its Rule 1.304 preventing the filing of a single 
application for alternative frequencies. See In Re Application 
of BeUviUe Neurs Democrat and On the Air, Inc. (WTMV ), 
Dockets 7844 and 8704, Memorandum Opinion and Order dated 
October 18, 1949 (FCC Mimeo. 49-1391, 40815). 
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meat on this point is, in effect, that Section 1.304 becomes 
inoperative with respect to all television applicants for a 
particular area whenever an application is filed which in¬ 
creases the number of pending applications beyond the 
number of available unassigned channels provided for such 
area under Section 3.606. This argument is based upon the 
Commission’s “practice” of setting such applications 
for a consolidated hearing. 1 The Commission’s orders con¬ 
solidating applications for hearing in such circumstances, it 
is urged, terminates the operation of Section 1.304 with re¬ 
spect to such applications. The Commission’s official deci¬ 
sions furnish complete and conclusive refutation to this 
argument. Two decisions suffice on the point. In In 
Re Fort Industry Cornpcmy 4 RR 490, the Commission 
categorically denied a request by an applicant to amend his 
application so as to specify an alternate channel after his 

1 It hardly seems necessary to observe that the inclusion by the 
Commission of a particular issue in a notice of hearing, does not 
constitute an administrative determination by the Commission 
that the Act requires denial of the application set for hearing if 
the applicant is unable to meet the issue. The specification of 
issues serves only to raise questions not to resolve them; andean 
applicant whose application is set for hearing under Section 309 (a) 
has open to him the dual courses of meeting a specified issue with 
evidence and contesting the validity of the issue that he is unable 
or unwilling to meet as a legitimate ground for denial of his 
application. The Commission under the Act is required to refrain 
from predetermination of matters designated for hearing and must 
maintain an open mind not only with respect to whether the 
applicant factually can meet the issue but also with respect to 
whether the issue presents a proper ground for denial of the appli¬ 
cation. Commission hearing notices, therefore, are not interpre¬ 
tive rules, opinions or decisions of a character entitled to any 
weight as guides for judicial interpretation. The fact that a par¬ 
ticular issue has been specified in more than one case, prior to a 
final decision of the Commission in any of the cases involved, 
argues no more than that the Commission conceives the same ques¬ 
tion to be raised by the several cases. It justifies no inference as 
to how the matter will be resolved in any of them. See Skidmore 
v. Swift and Co ., 323 U. S. 134; Fishgold v. Sullivan Dry Dock and 
Repair Corp., 328 U. S. 275. 
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application had been consolidated with others requesting j 
television stations in the Miami, Florida, area (the number 
of such applications exceeded the number of available chan¬ 
nels). The Commission based its denial of the Fort Indus¬ 
try request for leave to specify Channel 7 “in the altema- j 
five” with Channel 9 as being in violation of Section 1.304. 
In Re Fort Industry Company, 4 BE 490. The Commis¬ 
sion’s order designating applications for Milwaukee tele- j 
vision stations for consolidated hearing (13 Fed. Beg. 3101) 
is relied on specifically by appellant (Br. 14) as constitut¬ 
ing an administrative interpretation supporting its conten¬ 
tion that all applications, where they exceed in number the 
available channels, become applications not for a single i 
channel but for all available channels. Milwaukee Broad- I 
casting Company after it had been consolidated for hearing j 
in that case, petitioned the Commission for leave to amend i 
its application so as to insert the words “or any other avail- ! 
able channel” following the specific designation of Channel ! 
6 in its application. This motion was opposed by the appli- I 
cants who had requested channels other than channel 6, and j 
was denied by the Commission on the explicit ground that j 
Section 1.304 precluded an applicant from requesting alter- j 
native channels. 1 In the light of these two decisions, it is 
not open to argument that Section 1.304 applies with equal 
force whether the number of applications on file requesting ; 
a station in a particular area exceeds or is less than the 
number of unassigned channels listed by Section 3.606 j 
as being “available for that area” and whether or 
not such applications have been consolidated for hear- j 
ing. An applicant’s right to a hearing before the 
Commission, under Section 309(a) of the Act, is 
plainly restricted to a hearing on what has been requested | 
in his application. It being clear that all applications for j 
television stations filed since the effective date of Section j 
1.304 are limited to a request for one and only one channel, 

1 In re application of Milwaukee Broadcasting Company, Docket 
No. 9015, order dated July 23, 1948, FCC Mimeo, 48M-352. 
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no rights can be asserted by any applicant to compete for 
other channels not applied for in his application. 

If an applicant desires to have his application considered 
for a channel other than the one specified, he must amend 
that application and specify such different channel not in 
the alternative but in place of the one originally specified. 
Snch an applicant is precluded from requesting an alterna¬ 
tive channel through the device of filing a second application 
for a different channel while its first application remains 
pending. Section 1.364 of the Commission’s Rules closes 
the door to this method of avoiding Section 1.304. Should 
an applicant attempt to employ the device of a second ap¬ 
plication as a means of requesting alternative frequencies, 
any other applicant whose pending application is in conflict 
with the request contained in either of the two applications 
filed by the same applicant may require such applicant to 
elect which of the two applications he will prosecute and 
which will be dismissed. Scripps-Howard Radio, Inc., 4 RR 
1009. This rule is applicable to television applications as 
it is to AM applications. New England Theatres, Inc., 4 
RR 1105. 

Appellant cites the only two decisions ever adopted by 
the Co mm ission after consolidated hearing on television ap¬ 
plications for a particular area where the number of appli¬ 
cations exceeded the number of available channels in such 
area. In neither of these decisions did the Commission so 
much as suggest that an applicant for a particular channel 
would be denied on the basis of a comparative consideration 
with an applicant who applied for a different channel. In 
one of these cases (involving Washington, I>. C.), the Com¬ 
mission denied only one applicant. The denial was based 
solely on the strictly non-comparative ground that the ap¬ 
plicant was not financially qualified. Bamberger Broad - 
casting Service, Inc., 3 RR 914. In the other case (involv¬ 
ing the New York area) no reference whatsoever is made to 
what channel any applicant specified in his application. 
Bamberger Broadcasting Service Inc., 3 RR 1069. The New 
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York case went to hearing on the third of June, 1946, two 
weeks after the hearing commenced on the Los Angeles 
television applications, and three months before Section 
1.304 became effective. As pointed out above, at that time 
the Commission did not require television applicants to 
specify any channel in order to have their applications con¬ 
sidered. 1 The decision, therefore, is of no help to appellant 
and throws no light on the question at issue. 2 

Several decisions of the Commission in FM cases are 
cited by appellant. All of these cases involved applications 
filed and heard prior to the effective date of Section 1.304 
with respect to applications for FM stations. 3 They are, 
therefore, of no value. It is appropriate to point out, how¬ 
ever, that these cases including the WBNX Broadcast¬ 
ing Inc., 4RR 653, do not, as cited by appellant, stand 
for the proposition that the Commission ever assigned fre¬ 
quencies at random where applicants specified particular 
frequencies; for in that very case the Commission points 
out (p. 65) that its assignment of frequencies “at random” 

1 See In re Application of Earl C. Anthony, supra. 

2 The Commission's decision in the New York case also denied 
the application of only one applicant. That applicant, as is shown 
by the decision, filed no objection to a prior proposed decision of 
the Commission proposing the denial of its application. The denied 
applicant in its original application had specified Channel 17, a 
frequency which the Commission some time prior to the hearing 
had removed as an available television channel. The denied appli¬ 
cant did not amend its application to specify an available channel 
but wrote the Commission indicating a willingness to accept any 
channel available. During the course of the hearing all of the ap¬ 
plicants involved stipulated of record that they would accept any 
channel and waived any right to any particular channel. In these 
circumstances, the Commission's denial of the Debs Memorial Radio 
Fund, Inc. on the ground that it was less qualified than any other 
applicant does not support any inference that an applicant for a 
particular channel can be denied by the Commission on the ground 
that an applicant for a different channel is better qualified. 

8 WBNX Broadcasting Co. Inc., 4 RR 205, 212 (1948) (heard 
July, 1946); Amalgamated Broadcasting System, Inc., 3 RR 1176, 
1178 (1947) (heard June, 1946); Columbia Broadcasting System, 
Inc., 3 RR 1208, 1209-1210 (1947) (heard April, 1946). 
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related only to the assignment of frequencies to applicants 
who had not specified a particular frequency. 

In considering television applications, the Commission 
has uniformly recognized the right of an applicant to a 
hearing on the issue of whether he is entitled to the specific 
frequency requested and recognized that where a specific 
request is made, it cannot arbitrarily assign some other 
frequency at random. No more evidence of this fact is 
needed than the stipulation requested by the Commission 
and entered into by appellant in the hearing on its San 
Francisco television application in which it specifically 
waived any right to the particular channel it had specified 
in its application. (Joint App. II). 1 Another most con¬ 
vincing recognition by the Commission of an applicant’s 
right to contest for a particular frequency is found in its 
order on an application by Yankee Network for a modifica¬ 
tion of its construction permit so as to provide for Channel 
13 rather than Channel 9. Yankee Network’s application 
for a Boston television station had been filed and granted 
without hearing while there were still available unassigned 
frequencies under Section 3.606. After its construction per¬ 
mit had been granted and after applications had been filed 
for the remaining unassigned channels in that area, Yankee 
requested the Commission to modify its construction per¬ 
mit so as to change the frequency on which it would be au¬ 
thorized to operate. The Commission did not treat the 
matter of giving Yankee a different frequency, thus making 
its old frequency available for another applicant, as involv¬ 
ing no more than an assignment of frequencies ‘ * at ran¬ 
dom”. On the contrary, it designated the Yankee applica¬ 
tion for modification of construction permit for consoli¬ 
dated hearing with the other Boston applicants (13 Fed. 
Eeg. 695). Such action clearly was consonant not only with 

1 It seems obvious that this stipulation vested no additional rights 
in the appellant but, even if the contrary assumption be indulged, 
it is certain that no such rights could run against intervenor who 
was neither a party to the stipulation nor a party to the hearing 
in which it was entered. 
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the right of Yankee to a hearing on an application which 
involved nothing more than a request for a specific channel 
but also with the rights of other applicants who had applied 
for such channel to be heard before the channel was given 
to Yankee. It is impossible to reconcile this action with 
appellant’s premise that frequencies requested are unimJ 
portant. (See also In re Earl C. Anthony, supra.) 

We will examine the consequences of the assumption 
(without conceding its correctness) that the Commission! 
will treat all of the applications which went to hearing with! 
appellant’s application as being alternative requests for! 
Channels 9 and 11 (or treat each applicant as having, in 
effect, two pending applications, one for Channel 9 and the! 
other for Channel 11). It is plain that each of the appli¬ 
cants who went to hearing with appellant waived any right; 
to require an election on the part of the other parties to the 
hearing limiting them to consideration of their respective 
applications as requests for one, not alternative, channels 
(or as single rather than multiple applications) (Joint App. 
11). It is equally plain that in requesting such waiver, the 
Commission recognized the right of all of the applicants 
involved to demand such an election before being subjected 
to a comparative hearing with others whose applications 
were to be considered as either alternative applications for 
two channels or as multiple applications each requesting 
one of the two channels. Intervenor never waived its | 
right to be considered on a comparative basis only with 
applicants whose applications specified Channel 2, not onj 
an alternative but on a specific basis, and obviously there-! 
fore, is not in the position of the applicants (including ap-| 
pellant) who made such a waiver at the hearing on theirj 
San Francisco television applications. 

Appellant makes an effort to draw a distinction between j 
applications for FM and television facilities on the one! 
hand and applications for AM facilities on the other.! 
This distinction, it contends (relying on language in thej 
Commission’s vacated March 31 order) stems from the fact! 
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that in television, the Commission’s rnles include an 11 allo¬ 
cation table” while there is no “table” in the rules relating 
to AM similar to that found in Section 3.606. We concede 
that there is no “allocation table” listing AM frequencies 
by communities such that comparison of such table and the 
Commission’s records showing outstanding licenses or con¬ 
struction permits permits an immediate determination of 
what AM frequencies are available for assignment in any 
particular community. Such a table is designed to and 
does simplify the problem for prospective television appli¬ 
cants of ascertaining whether there is any immediately, 
available channel for a given community. Prospective ap¬ 
plicants who find none upon examination of the table are in 
the position of having to request a waiver or modification 
of Section 3.606 to make an additional channel available, in 
precisely the same way that an applicant for AM facilities 
who finds no frequency available for a particular commun¬ 
ity may seek waiver or modification of Commission AM allo¬ 
cation rules so as to make one available. 1 (e.g. many AM 
applicants are presently requesting that the Commission 
waive or modify its regulation precluding the operation of 
more than one station at night on certain so called Class IA 
clear channel frequencies, thus permitting such channels to 
become available for assignment in communities where they 
are now barred by Section 3.25(a) of the Commission’s 
Buies and Regulations and when no other AM frequency is 
available.) 

The absence of a table of allocation covering AM fre¬ 
quencies does not mean that the Commission’s Buies and 
Regulations preclude a definitive determination as to what 
AM frequencies are available for assignment to any given 
community. On the contrary, the Commission’s rules gov¬ 
erning AM assignments affirmatively recognize that the 

1 Yankee Network, Inc., 4 RR 164. The legality of giving this 
restrictive effect to Section 3.606 has been challenged by the Fed¬ 
eral Communications Bar Association and the Commission has set 
the question for argument. 14 Fed. Reg. 5815. The Brief of the 
Association is reprinted in full in “The Federal Communications 
Bar Journal”, Summer 1949, 70-84. 
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availability of AM frequencies in a particular community 
is ascertainable and in many cases require that a specific j 
showing be made on this matter. (See, e.g., Section 3.29). 
It is questionable whether the lack of an allocation table 
for AM adds anything to the problem of making such a 
showing. 1 

Appellant (Br. 29) also injects a makeweight reductio ad \ 
dbsurdwm argument which runs: If the Commission, where 
there are more applications than available channels can | 
grant one application it can by the same token grant an¬ 
other and then still another to the point where there are 
no channels left and the remaining applicants are perforce 
denied without a hearing (or with no more hearing than ; 
was offered Ashbacker). The difficulty with the argument ; 
is not that the reduction does not lead to absurdity—but 
that it is reached non causa pro causa. The fallacy lies in 
the assumption that all of the pending applications are 
mutually exclusive because they total a higher number than ! 
do the unassigned channels and for no other reason. Neces- i 
sarily some of the applications (assuming all of them have 

complied with Sec. 3.104 and specified a channel) must re- i 

I 

——- 

1 The facts: there are 106 AM frequencies (there are only 12 
television frequencies); permissible AM operating powers range ! 
from 100 watts to 50,000 watts; varying soil conditions in different 
parts of the county result in radical differences both in coverage of 
and in interference to and from AM stations on the same frequency 
operating with the same power; night and day interference and 
coverage effects are completely different on all AM frequencies; 
and, widespread use of “directional” antennas in AM operations 
preclude the employment of uniform coverage and interference as¬ 
sumptions for AM stations; would require any allocation table for 
AM such as is found in Section 3.606 for television to be so com¬ 
plicated as, in all likelihood, to make it useless. It would certainly 
be less efficient than present methods prescribed by the Commission 
for determination of the availability of AM frequencies for assign¬ 
ment to a given community. It is obvious that differences in i 
method for determining availabilities of television and AM fre¬ 
quencies are simply computational and give rise to no different 
rights in applications with respect to requesting alternative fre¬ 
quencies. This is incontrovertible in view of the express language 
of Section 1.304 which unambiguously limits an applicant, without 
regard to whether it seeks AM or television facilities, to one and 
only one frequency. 
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quest the same channel if there are more applicants than 
channels. All of the applications which request the same 
channel are mutually exclusive for that reason alone. None 
of them can be granted by the Commission without running 
afoul of the Ashbacker case except after comparative hear¬ 
ing. Therefore, the Commission could only grant appli¬ 
cations, one at a time and without hearing, that specified 
channels not requested by any other applicant. The logical 
and legal result might be that several applicants would be 
left to compete for one channel but that could only happen 
where such applicants had freely elected to request that 
channel rather than some other one available when their 
applications were filed. 

There is a further and fundamental defect in appellant’s 
argument. No person may be granted more than one sta¬ 
tion in any one area (Sec. 3.464 (a) 1RR par. 53.464 (a)). 
No applicant, therefore, is free to apply for more than one 
channel. Even if he was not required to specify the chan¬ 
nel desired, his application is in fact and must be considered 
as a request for only one. Specification of alternative chan¬ 
nels, if permitted, is not tantamount to applying for each 
alternative channel so as to give rise to the same rights as 
would applications (if allowed) for a station on each of 
such channels. Contrary to appellant’s contention, it con¬ 
stitutes an expression of willingness to be considered for 
and to take any one of the available channels rather than a 
request for all of them. If application is made under a 
waiver by the Commission of Section 1.304 requesting any 
available channel (or making no specification) the applicant 
effectively disclaims any right to be considered for any 
specific frequency. If he is given non-discriminatory pro¬ 
cessing, he cannot complain if earlier filed applications are 
granted channels without hearing so long as there is one 
channel left which can be assigned him. While there is still 
another unassigned channel available, an applicant to have 
the right to have a comparative hearing before the grant of 
a specific channel to another, must have applied for such 
channel specifically. An applicant applying for only one 


station can utilize only one channel, such an applicant is 
entitled, therefore, only to be considered for some one 
of the channels specified. His refusal to make a choice j 
among the channels unassigned when he applies not only j 
precludes him from insisting on a grant of a particular one 
to him but from objecting to its grant to another. To assert | 
the contrary with its consequent multiple appeals 1 to this 
Court and denial of service on any channel to the public 
until his application had been granted or finally denied j 
after comparative consideration with every other applicant ! 
is patently absurd. 

It is clear from the above that the Commission’s “prac- 
tice” of consolidating for hearing all applications for tele- ! 
vision facilities in a given community where the number of 
applicants exceeds the number of available channels is not j 
based upon any difference in the rights of applicants for ! 
AM facilities and the rights of applicants for television fa- j 
cilities or upon any departure from the Commission’s pol- j 
icy in limiting an applicant for either type of facilitiy to j 
prosecution of an application for one and only one fre- j 
quency in any one community. If the practice is to be justi- | 
fied, its justification must be found in the power of the j 
Commission to utilize a hearing under Section 309(a) of j 
the Communications Act, as a means of obtaining informa- j 
tion as well as a means of affording applicants an oppor- j 
tunity to be heard before they are denied. In this view, the j 
Commission obviously has wide latitude in specifying hear- | 
ing issues. FCC v. Pottsvitte Broadcasting Company, 309 
U.S. 134. 2 

_ i 

1 The instant case is an example, for obviously, whatever the re¬ 
sult in this case, appellant will, if denied by the Commission, again 
appeal. 

2 The following statements of the Court in the PottsviUe case, j 
supra , are apposite, 

“Necessarily, therefore, the subordinate questions of pro- ] 
cedure in ascertaining the public interest, when the Commis¬ 
sion’s licensing authority is invoked—the scope of the inquiry, 
whether applicants should be heard contemporaneously or sue- 
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Whether an action of the Commission (absent any waiver 
by the parties) in consolidating for hearing non-con¬ 
flicting applications (e.g. an application for Channel 2 
in a particular community with two mutually exclusive 
applications for Channel 5 in such community) involves 
an abuse of whatever discretion the Commission may 
possess to utilize a hearing under Section 309(a) as 
a means of obtaining information, poses serious ques¬ 
tions. Such questions, however resolved, are unrelated 
to whether an applicant acquires procedural rights to be 
heard in consolidation with other applications which involve 
no request for conflicting facilities. In view of the fact that 
intervenor never waived its right to have its application 
considered on its individual merits without regard to the 
pendency of nonconflicting applications for San Francisco 
television, it is submitted for the reasons earlier advanced 
to the Commission (Joint App. 62-63) (and not rejected 
by it) that the Commission’s January 30th consolidation 
order improperly subjected intervenor to a hearing on is¬ 
sues not relevant to a decision on its application. The 
January 30th order was, therefore, an abuse of the Com¬ 
mission’s power and a violation of its procedures so far as 
intervenor is concerned and was properly set aside by the 
Commission’s action of May 17, from which appellant is 
here appealing. 


cessively, whether parties should be allowed to intervene in one 
another’s proceedings, and similar questions—were explicitly 
and by implication left to the Commission’s own devising . ..” 
p. 138. 

• • • 

“Administrative agencies have power themselves to initiate 
inquiry, or, when their authority is invoked, to control the 
range of investigation and ascertain what is to specify the re¬ 
quirements of the public interest in relation to the needs of 
vast regions in the enjoyment of facilities for transportation, 
communications and other essential public services.” P. 142- 
143. 
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V. 

Appellant’s Reliance Upon Matters Not of Record Before 
the Commission and on Points Not Presented to the 
Commission Is Improper. 

Assuming but not conceding, the instant appeal to have 
been taken from an appealable order and appellant to have 
a standing to maintain the appeal; appellant for the reasons 
shown below has forfeited any right to have this Court con¬ 
sider the claims advanced in its Brief. 

This Court on appeal from a decision of the Commission 
taken under Section 402 is required to confine its considera¬ 
tion of the validity of the challenged Commission action to 
the record upon whch the Commission took such action. 
Section 402(c) and (e) of the Act; Federal Radio Com. v. 
Nelson Bros. Bond and Mortgage Co., 289 U. S. 266 (1933). 
The Commission’s order of May 13th, as the recitals there¬ 
in demonstrate, was predicated upon a record consisting 
only of intervenor’s petition of February 18th, the oppo¬ 
sition to S. H. Patterson thereto, intervenor’s reply to that 
opposition, intervenor’s motion of April 20th to set same 
aside, and S. H. Patterson’s opposition thereto. This 
Court cannot go beyond the four corners of that record to 
determine whether or not on the basis of facts or circum¬ 
stances not shown therein, the Commission’s order of May 
13th was in error. Appellant in its motion to set aside the 
May 13th order raised no claim of any newly discovered 
evidence and therefore no new facts were added to the rec¬ 
ord by that motion of appellant. (Joint App. 89-81). 

The only points raised by appellant before the Commis¬ 
sion are to be found in the four sentences contained in its 
motion to set aside the May 13th order, which are set out 
in full on pages 2-3, supra. The most cursory compari¬ 
son of these four sentences with the 41 Specifications of Er¬ 
ror” in the Notice of Appeal (Joint App. 12-13) and the 
identical “Statement of Points” in appellant’s brief 
(Appellant Br. 7-8) demonstrates that appellant is urg- 
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mg upon this Court contentions never even suggested 
by it to the Commission as a basis upon which the 
May 13th order should be set aside. It is an elementary 
requirement that new and different points never ad¬ 
vanced to the Commission will not be accepted by this Court 
as a reason for setting aside Commission action. The con¬ 
trary conclusion would set at naught the requirement that 
administrative remedies be exhausted before judicial re¬ 
view may be had. Myers v. Bethlehem Shipbuilding and 
Dry dock Co., 303 U. S. 41. Appellate courts do not sit to 
reverse lower courts or administrative agencies for their 
failure to formulate contentions not advanced by the parties 
which might or might not require action that points pre¬ 
sented did not justify. Red River Broadcasting Company 
v. F. C. C., 69 App. D. C. 1,98 F. 2d 282; see also Cyclopedia 
of Federal Procedure, VoL 12, Sec. 6201 (2d Ed., 1944). 

Reference to the Joint Appendix and to the references 
thereto with which appellant’s brief is replete demonstrate 
that appellant in its argument consistently seeks to have 
this Court consider matters not a part of the record upon 
which the Commission entered its May 13th order. As 
an illustration of this, attention is called to the reference 
in appellant’s brief (footnote 14 on page 24) to a petition 
found on pages 118-123 of the Joint Appendix. This peti¬ 
tion was first filed with the Commission in January, 1949, 
approximately nine months after the entry of the Com¬ 
mission’s order of May 13, 1948 and four months after 
the filing of appellant’s notice of appeal in this Court. As 
pointed out previously herein, appellant’s brief is 
replete with arguments in support of points it never ad¬ 
vanced to the Commission. The egregious disregard of 
this Court’s rules and of the well-established principles 
which limit the scope of briefs on appeal under Section 
402 justifies this Court in dismissing the appeal summar¬ 
ily. Confronted with a similar situation in Bemtes v. 
'Hampden, 123 U. S. 519, the Supreme Court said (page 
521): 



“. . . In short, to get at the matter which is com¬ 
plained of, we must hunt through what is called a 
‘proposed statement on appeal and motion for a new j 
trial,’ filling thirty pages of the record, with nothing in j 
the brief to aid us in the search. This we are unwilling I 
to do. In the present crowded state of our docket, we 
must insist on a reasonable compliance with the roles j 
which have been adopted to facilitate the investigation j 
of cases and help us in our work. 

We therefore dismiss the case. .. 

* 

The Commission’s May 13th Order Properly Severed Inter- 
venor’s Applications from the Consolidated Proceed¬ 
ings Ordered January 30, 1948 and Properly Consoli- j 
dated Said Application, nunc pro tunc, with the pro¬ 
ceedings in Docket 7398, et aL 

The Commission’s May 13th order contains a formal find- j 
ing reciting that the Commission determined not later j 
than September 30th, 1946 that the issue of intervenor’s 
qualifications to he a licensee of a television station in San | 
Francisco would be heard and determined in the proceed- | 
ings on Docket 7398, et al. The Commission’s conclusion ! 
that intervenor’s application had been consolidated for the j 
determination of this issue with the proceedings on inter¬ 
venor’s other pending applications is supported by substan- j 
tial evidence in the record before the Commission and is j 
therefore conclusive in any appeal to this Court under Sec¬ 
tion 402 (Section 402(e) of the Act). The evidence support¬ 
ing this determination is to be found in the record before 
the Commission. 1 In summary, these facts demonstrate, 
as the Commission recites in its May 13th order, that the 
Commission required intervenor to meet the issues in the 
proceedings in Docket 7398, et al., as a test of its qualifica- 

1 Intervenor’s petition for reconsideration of the Commission’s 
January 30th order of consolidation (Joint App. 31-39), its reply 
to opposition of S. H. Patterson (Joint App. 44-50), and its motion 
to set aside the Commission’s Memorandum Opinion and Order on 
March 31st (Joint App. 55-64). 
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tions to be a licensee of, or permittee of a construction per¬ 
mit for, any and all radio station facilities for which inter- 
venor had filed application. Furthermore, as appellant 
concedes, the specific public notices of the consolidation 
of intervenor’s San Francisco television application with 
the proceedings on intervenor’s other applications given 
by the Commission on September 30, 1946 and again on 
December 1, 1947 were issued to show “the status of 
various television applications then pending before the 
Commission” and further “these releases were issued by 
the Commission, pursuant to an announced policy of keep¬ 
ing the public and industry fully advised and to show why 
particular applications have not yet been acted upon”. 
(Br. 19). 1 

The Commission affirmatively found in denying appel¬ 
lant’s motion to set aside the Commission’s Memorandum 
Opinion and Order of May 13th that the relief requested 
would be inconsistent with the requirements of Section 309 
(a) of the Act as applied to intervenor (Joint App. 135). 
This finding of the Commission is obviously correct. 2 
There can be no question but that the Commission either 
consolidated intervenor’s application with the proceedings 
on intervenor’s other pending applications prior to Sep¬ 
tember, 1946, or that the Commission illegally denied in- 

1 Appellant’s brief fabricates and proceeds to destroy a straw- 
man in its discussion of these public notices. It imputes to the 
Commission (or perhaps to intervenor) the contention that these 
public notices served in lieu of formal orders to consolidate inter¬ 
venor’s San Francisco television application with the proceedings 
in Docket 7398, et al, and argues (Br. page 23) that they cannot 
be so construed. The Commission has not thus far suggested, and 
intervenor has never and does not now suggest, that these public 
notices were intended as orders of consolidation. It is intervenor’s 
position (and the formal finding of the Commission (Joint App. 
73)) that these public notices did evidence the prior action of the 
Commission consolidating intervenor’s San Francisco television 
application with the proceedings in Docket 7398, et al. 

2 Intervenor’s position on this point as presented to the Com¬ 
mission is found in the Joint Appendix on pages 58-62. 
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tervenor its statutory and constitutional rights in the j 
matter. 

Granting of the relief appellant sought before the Com¬ 
mission and seeks here necessarily would require this Court | 
to hold that the Commission had illegally deprived inter- | 
venor of its rights in the prosecution of its application. This j 
Court in its decision in the United Detroit Theatres j 

case,-App. D. C. - , August 1,1949, plainly intimated J 

that in such circumstances relief to an appellant would not | 
be granted at the expense of injury to an intervenor. 

Appellant affirmatively concedes that the Commission J 
was justified in consolidating intervenor’s San Fran- j 
cisco television application, nunc pro tunc, with in- ! 
tervenor’s other applications heard in January, 1947, at any 
time prior to the filing of a fourth application for tele¬ 
vision station in San Francisco. (Br. 24) Obviously, the 
Commission could only have properly consolidated inter-, 
venor’s San Francisco application with the proceedings 
on intervenor’s other applications because the Commission 
previously had in fact taken action to effect consolidation. 
Nunc pro tunc orders serve the purpose only of completing 
a formal record to reflect action taken. They cannot and do j 
not serve the purpose of making retroactive action taken ; 
for the first time when the order is entered. 1 

Appellant suggests, however, that “persons interested inj 
filing in San Francisco can rightly regard the notices of Sep¬ 
tember 30,1946, and December 1,1947, as an indication that; 
channel 2 would not be allocated to Don Lee unless and 
until Don Lee was found to be a qualified broadcaster in 
the renewal proceeding and if at the time of that decision: 
there were more applicants than available frequencies, such 
persons could rightly expect to be given an opportunity to 
compete for that frequency in a comparative proceeding” 

1 Mitchell v. Overman, 103 U. S. 62, 65; Cuebas y Arredondo v. j 
Cuebas y Arredondo, 223 U. S. 377, 390; BrignardeUo v. Gray, 68 j 
U. S. 627, 636; The Princess Sophia, 36 F. 2d 591, 594. Seej 
Bouvier’s Law Dictionary, Vol. II, p. 2385, (3d Ed., 1914). 
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(Br. 23). In short, appellant contends that intervenor’s San 
Francisco television application was consolidated with the 
proceedings on Docket 7398, et al., for the sole purpose of 
possible denial of its San Francisco television application 
and, therefore, is not entitled to the protection specifically 
afforded by Section 1.387(3) (1 R. R. par. 51.387(3)) of 
the Commission’s Rules and Regulations. Appellant com¬ 
pletely overlooks the fact that Section 1.387(3) applies 
when a hearing is held on an application for any purpose— 
and runs from the first hearing where more than one is 
held on an application. 1 It is clearly applicable therefore 
to any application “mutually exclusive” with interven¬ 
or’s filed after December 25, 1946 (20 days before the com¬ 
mencement of the January 14th hearing) on Docket 7398, 
et al. 

Appellant also contends in effect that since intervenor 
never sought prior to the Commission’s order of January 

30.1947, to have the Commission formalize by nunc pro tunc 
order its action taken prior to September 1946 in consoli¬ 
dating intervenor’s San Francisco television application 
with the proceedings on intervenor’s other applications. 
Intervenor was estopped from requesting it on February 

18.1948. Intervenor, from the inception of the proceedings 
involving alleged possible violations of network regulations 
by intervenor, has not taken any position before the Com¬ 
mission with respect to any of its applications for radio 
station facilities other than that it was improper and ille¬ 
gal for the Commission to refuse to act on any of such 
applications because of the possibility that some of inter¬ 
venor’s network affiliates may have contravened the Com¬ 
mission’s network regulations. (Joint App. 91, 118). 

The Commission’s refusal to accede to intervenor’s re- 

i • 

peated requests in this regard and its contrary action of 
consolidating all of intervenor’s various applications for 
radio facilities with the proceedings on the suggested net- 

1 James A. Noe ( KNOE) Docket No. 6346, 4 R. R. 155 (1948) 
Logansport Broadcasting Corp., Docket No. 8194, 4 R. R. 188(a), 
1948. 
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work violations have resulted in severe and almost intol¬ 
erable hardship to intervenor. It is in the position, there¬ 
fore, of having been consolidated against its will and of 
being subjected to the burdens of that consolidation over j 
its vigorous opposition. 1 Appellant’s apparent position is j 
that an applicant whose application is consolidated over j 
his opposition is not entitled to the protection of Section j 
1.387(3), whereas an applicant who seeks consolidation for 
its procedural advantages against competitive applications 
is entitled to the full benefits of the regulation. This is as 
obviously unsound from a legal as it is reprehensible from 
an ethical standpoint. 


1 The only application which intervenor ever requested the Com¬ 
mission to consolidate with the proceedings in the so-called net¬ 
work case was its application for construction permit to increase 
the power of its Station KGB in San Diego. The reasons for such 
request are reflected in full in its petition therefor (Joint App. 
126-127). In short, these reasons were that the Commission had 
scheduled a hearing in Los Angeles on October 7, 1946, in Docket 
7398 et al., and one on October 9, 1946, in 'Washington, D. C., on 
an application for increased power for Station KGB at San Diego. 
The issues in the San Diego case involved certain engineering prob- j 
lems and questions with respect to the programming of KGB (Joint j 
App. 125). The issues as they were then formulated for Docket j 
7398 et al., which involved an application for renewal of license of 
Station KGB involved the same questions with respect to the pro- ! 
gramming of Station KGB (Joint App. 90). The requested con¬ 
solidation was for the purpose of having these same issues, the evi¬ 
dence on which would necessarily come from the same witnesses, j 
tried at one time and at one place rather than to attempt to try i 
them simultaneously in Los Angeles and in Washington. The pe¬ 
tition pointed out that the technical engineering issues were ex¬ 
pected to be met (as in fact they have since been met) by amend- \ 
ment to the KGB application so that no hearing on them would be j 
necessary, but that in any event, in accordance with established 
Commission practice, the technical issues could more conveniently 
be treated in a separate, later hearing in Washington. Nothing | 
could be more evident than that this, the only request for consoli- j 
dation of any of intervenor’s applications with the network appli- j 
cations ever made by intervenor was not based on any attempt to j 
avoid a hearing with a conflicting application or to raise over inter- j 
venor’s head the umbrella of Section 1.387(3). 


I 

i 

I 

I 
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CONCLUSION. 

For the foregoing reasons it is seen that the order here 
appealed from is not an appealable order, that the appellant 
has no standing to maintain an appeal, and that the appeal 
is without merit Therefore it is submitted that the appeal 
should be dismissed or the Commission affirmed. 

Respectfully submitted, 

William J. Dempsey, 

William C. Koplovitz, 

Harry J. Ockebshatjsen, 

938 Bowen Building, 

Washington 5, D. C., 

Attorneys for Intervenor. 


\ 


December 9,1949. 
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Appeal from the Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


The Commission’s brief repeats arguments many of 
which were heretofore presented in a previously denied 
motion to dismiss the instant appeal and contains little n6t 
anticipated and covered in our opening brief. The first 
45 pages of intervenor’s 50-page brief are devoted to 
procedural objections (some of which are new) designed 
to forestall a decision on the merits. A short reply at 
this time to these procedural objections may remove pos¬ 
sible confusion so that we may be in a position at the 
oral argument to direct our attention primarily to the 
merits of the controversy. 

I 

i 
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I 

THE APPEAL IS NOT PREMATURE 

,. 'i • # • 

Intervenor contends (Br. 12-18) that the order of May 
13, 1948 is interlocutory, not “final”, and that the ap¬ 
peal is therefore premature. The same contention, pre¬ 
viously advanced by the intervenor in a motion to dis¬ 
miss the instant appeal, has already been denied by this 
Court, and not “without prejudice” (Clark, Miller and 
Prettyman). 

As Judge Frank of the Second Circuit has remarked, the 
word “final” for appeal purposes is a “slithery” word. 
United States v. 243J22 Acres of Land, 129 F. 2d 678, 
680, certiorari denied sub nom. Lambert v. United States, 
317 U.S. 698 (1942). And what is more to the point, in 
Seaboard & Western Airlines, Inc . v. Civil Aeronautics 
Board (No. 10,193), decided by this Court on December 5, 
1949, Judge Prettyman made the following pertinent ob¬ 
servations to a contention not unlike that advanced by 
the intervenor here (slip opinion, p. 3): 

“Before entering upon consideration of the merits 
of the controversy, we are met with a contention of 
the Board that lie court is without jurisdiction to 
review its order denying the consolidation. It says 
that that order is merely procedural and interlocutory 
and that the jurisdiction of the court is limited to 
final orders. But ‘final’ in this connection does not 
mean a mere last in chronological sequence but means 
the effective disposition of rights. . . - 1 
“7/ the effect of the order denying consolidation 
in the case at bar were effectually to preclude Sea¬ 
board from rights which it otherwise would have, the 
order would be final as to Seaboard. It follows, as 
it frequently does in jurisdictional cases, for example, 
in the WJR case, that we must consider and decide 
a portion of the controversy on the merits in order 
to determine whether we do or do not have jurisdic¬ 
tion.”' r ' • 


1 Emphasis supplied throughout this brief. 


It was in recognition of these legal principles that appel-l 
lant, in its opposition to motions by the Government and 
the intervenor to dismiss the appeal and (after denial of 
those motions) in its opening brief, discussed in detail 
the effect of the May 13, 1948 order before considering 
the jurisdictional point. It was for this same reason that 
we have been so careful throughout to emphasize the 
fact that on May 13, 1948 there were more television ap¬ 
plicants than unassigned frequencies for San Francisco,! 
that under such circumstances the several applications 
were deemed mutually exclusive by the Commission undeij 
its' own rules and practice, that the appellant therefore 
had the legal right to compete in a comparative hearing 
for any and all unassigned frequencies, that the order of 
May 13, 1948 removing Channel 2 from the San Francisco 
hearing deprived appellant of the legal right it otherwise 
would have had to be considered for that channel, and 
that appellant’s application for that channel has beep 
finally and irrevocably refused by the severance order and 
the retroactive grant of “umbrella protection” to the Don 
Lee application (Br. 11-31). 


Thus, to quote the language of the Seaboard case, the 
severance order of May 13, 1948 resulted in an “effectual 
disposition of rights” and operated “effectually to pre¬ 
clude” rights which Television California would otherwise 
have had to compete for Channel 2. In this vital respect 
the order of May 13, 1948 differs from the order under 
consideration in the Seaboard case. There the refusal 
to consolidate in no way precluded the subsequent grant 
of an application for a certificate to transport property 
between certain points; no mutual exclusivity was involved. 
Here the order forever forecloses our right to be consid¬ 
ered for Channel 2. The Seaboard case thus makes it 
plain that the instant appeal is not premature. 

We repeat again (cf. Opening Br. 33) that we have 
been denied, in effect, an opportunity to compete (inter¬ 
vene) for Channel 2, and that an order denying interven r 
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tion (when the right is absolute, as it would be for a 
mutually exclusive frequency), is “final” and appealable. 
Intervenor complains (Br. 17) that we cite no authority 
for this proposition. We remedy that omission by citing 
Missouri-Kansas Pipe Line Co. v. United States, 312 U. S. 
502, 508 (1941); Washington v. United States, 87 F. 2d 
421, 431-435 (CCA 9, 1936); Mach v. Passaic Nat. Bank & 
Trust Co., 150 F. 2d 474, 477 (CCA 3, 1945); see Credits 
Commutation Co. v. United States, 177 U. S. 311, 316 
(1900); 2 Moore, Federal Practice, p. 2332. 

Both the Commission (Br. 12-25) and the intervenor 
(Br. 12-16) argue that appeals under 402(b) of the Com¬ 
munications Act are limited to the grant or refusal of 
certain enumerated types of applications. A not dissimi¬ 
lar attempt to narrow the language and purpose of 402(b) 
was made by the Commission and rejected by this Court 
when it denied a preliminary motion to dismiss the appeal 
in United Detroit Theatres v. Federal Communications 
Commission (No. 10,006), decided on the merits August 
1, 1949. In that case the appeal was from an order grant¬ 
ing an extension of an existing television construction 
permit and thus refusing to consolidate that application 
with an original application for a construction permit. 
We contend that as the result of mutual exclusivity which 
existed on May 13, 1948, we had a right to compete for 
Channel 2, that our application for that channel has been 
forever denied by the severance order, and that we there¬ 
fore come within the language of 402(b) of the Act (Br. 
31-36). The Commission’s argument that it might here¬ 
after waive its one-year rule (Rule 1.363), that Television 
California might thus be able to compete for Channel 2 
in the event this channel is denied to Don Lee, and that 
the severance order does not therefore forever foreclose 
our right to compete for Channel 2, falls on deaf ears, 
especially in view of the Commission’s recent decision 
in the Don Lee network case. 5 R. R. 1179 (1949). There 
it was concluded that Don Lee had violated the network 
rules but, in view of its promise to abide by them here- 



after, its licenses should be renewed. The only reason 
television Channel 2 was not immediately granted to Don 
Lee was due to the current television “freeze” of Sep¬ 
tember 30, 1948 precluding any new grants until certain 
interference problems are clarified. 5 R. R. 1179,1200-1201 
(1949). 


APPELLANT HAS STANDING TO CONTEST THE 

MAY 13, 1948 ORDER 

j 

Intervenor contends, on several interrelated grounds] 
that Television California, as presently constituted, has 
no standing to contest the Commission’s order of May 13 \ 
1948 (Br. 19-26). These contentions are without meritJ 

Intervenor starts with the premise that “appellant be¬ 
came an applicant before the Commission on May 14] 
1948,” one day after the order here appealed from was 
entered (Br. 23, cf. Br. 3). This argument borders on 
the frivolous. Edwin W. Pauley, R. H. Chamberlain, and 
Y. E. Breeden, in reliance upon the Commission’s Janu¬ 
ary 30 and February 20, 1948 statements that there were 
three unassigned and available frequencies for San Fran¬ 
cisco, formed a partnership under the firm name of Tele¬ 
vision California, and on March 15, 1948 filed a television 
application for San Francisco (Joint App. 51). The! 
application being on file more than 20 days before the! 
scheduled hearing date was entitled as of right to be in¬ 
cluded in the comparative hearing (Rule 1.387(b)(3)) 
and was in due course (March 26, 1948) consolidated with 
the other applications then pending for San Francisco, 
including an application by Don Lee (Joint App. 70-72). 

On May 3, 1948, 21 days before the scheduled hearing 
date, Television California petitioned for leave to amend 
its application to include C. L. McCarthy, its proposed 
general manager, as a 2% partner (Joint App. 67). 
While the amendment was not formally allowed until May 
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14, 1948 (Joint App. 74-75), it was routine in character 
and related back to the date it was filed. Like the Courts 
the Commission “has consistently regarded the date of 
filing an amendment and petition for leave to amend, 
rather than the date of action on the petition and amend¬ 
ment as the controlling date . . .” WCAR, Inc., 4 R. R. 
160, 161 (1948). Intervenor’s argument that appellant 
did not have an application on file until May 14, 1948, if 
sound, would mean that appellant should not have been 
allowed to participate in the May 24, 1948 San Francisco 
hearing since its application was not on file 20 days be¬ 
fore the scheduled hearing date as required by Rule 
1.387(b)(3). It is significant that the Commission has 
made no such contention, realizing that the amendment 
under its repeated precedents relates back to May 3, 1948, 
the date it was filed. 

Intervenor further contends (Br. 19-23) that appellant 
has no standing because it failed to file a formal opposi¬ 
tion to Don Lee’s original petition of February 15, 1948 
asking the Commission to vacate its consolidation order 
of January 30, 1948. TJnder the Commission’s Rules in¬ 
terested persons are not required to file formal opposi¬ 
tions to the multitudinous petitions which may affect their 
interests. Rule 1.744, as then worded, 2 merely stated that 
“any party in interest shall have the right to file an oppo¬ 
sition” to motions and petitions, within a specified time. 
Where a petition requests relief which is obviously con¬ 
trary to the Commission’s Rules, the Communications Act, 
and adjudicated decisions, it can be assumed that such pe¬ 
titions will be correctly disposed of by the Commission, 
and if such assumption is sometimes misplaced, the af¬ 
fected party always has 20 days in which to petition for 
rehearing under Section 405 of the Communications Act. 
In the instant case, the February 15, 1948 petition was 

2 The present corresponding rule (Rule 1.746), as revised June 2, 
1949, similarly states that “any party or the General Counsel of the 
Commission may file a pleading in opposition.” 
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denied by the Commission, and we think very properly, 
on March 31, 1948 (Joint App. 52-54). The fact that 
appellant did not see fit to oppose Don Lee’s original 
petition, and the Commission independendly reached what 
we think was the right resnlt, does not deprive appellant 
of a right to attack the subsequent order of May 13, 1948 
reversing the March 31,1948 order. - 

Intervenor likewise contends that appellant has no 
standing because it failed to oppose Don Lee’s second pe¬ 
tition. of April 20,1948 asking the Commission to set aside 
the March 31 order and to vacate the January 30, 1948 
consolidation order (Br. 24-26). As previously pointed 
out, an interested party is not required under the Commisf 
sion’s Buies to file a formal opposition. He can assume 
that a second petition which merely “repeated and ex¬ 
panded upon the arguments made in its previous petition’’ 
(Commission Br. 7) would meet the same fate—a prompt 
denial. Here that assumption went awry, but appellant 
could fall back on Section 405 of the Communications Act 
and petition for rehearing within 20 days. This is pre¬ 
cisely what Television California did on May 21, 1948, 8 
days after the order here complained of was adopted 
(Joint App. 80-81). Having exhausted its administrative 
remedies as required by the Red River case, 69 App. D. C. 
1, 98 F. 2d 282, a timely appeal was then taken to this 
Court under 402(b) within 20 days after the petition foir 
rehearing was denied. Clearly, therefore, appellant hag 
“standing” to attack the order which is the subject of the 
instant appeal. It has had an application on file since 
March 15, 1948, long before the order here complained of 
was entered. 

The KFAB case relied on by intervenor (Br. 21, 22, 26) 
is not in point. The KFAB and KM A applications wer4 
not mutually exclusive on the date KMA was grantedr— 
there were two applicants and two frequencies, a fact we 
have heretofore emphasized in this appeal (Opening Bri 
30) and in our brief on beha lf of KMA in the KFAB 
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appeal (No. 10,047). Such was not the situation here 
on May 13, 1948—there were on that date 9 applicants 
for 3 frequencies and hence all nine were “mutually exclu¬ 
sive” under the uniform construction which the Commis¬ 
sion itself has placed on its own rules (Opening Br. 11-24). 
The same observations are equally applicable to the Mans¬ 
field Journal and United Detroit Theatres cases, relied 
on by the Commission (Br. 24, 27, 29) and the intervenor 
(Br. 47). In those cases this Court pointedly adverted 
to the fact that at the time the actions there complained 
of were taken, the various applications were not mutually 
exclusive. 

m 

THE DON LEE AND TELEVISION CALIFORNIA AP¬ 
PLICATIONS WERE MUTUALLY EXCLUSIVE ON 
MAY 13, 1948 

Intervenor argues that even though there were then on 
file more applications than frequencies, the Don Lee ap¬ 
plication for Channel 2 and Television California applica¬ 
tion for Channel 11 were not mutually exclusive on May 
13, 1948, since these two applicants were requesting dif¬ 
ferent frequencies (Br. 27-42). The Commission has made 
no such contention in its brief and we confidently predict 
that it will not at the oral argument, because such a doc¬ 
trine, if sanctioned by this Court, would jeopardize the 
Commission’s utilization of its FM and TV allocation tables 
and its consolidated hearing procedures to determine the 
best qualified FM and television applicants. 

We have already had occasion to refer to the following 
pertinent statement by the Commission in its March 31, 
1948 order (Br. 13): 

“. . . it has been the Commission’s umform practice 
to designate all [television] applications for a con¬ 
solidated hearing whenever the number of applicants 
exceeds the available frequencies irrespective of the 
specific channels which were requested by particular 
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applicants. The same practice has been followed with 
respect to FM applications. The situation is different 
with respect to AM applications for in that service, 
unlike FM and television, there is no allocation table 
providing for the assignment of specific frequencies 
to particular areas. In view of the foregoing, the 
Commission is of the opinion that the application of 
petitioner was mutually exclusive with the other San 
Francisco television applications and that it was corr 
rectly consolidated for hearing as required by Section 
1.385 of the Commission's Rules and Regulations /f 

The Commission’s order consolidating the Seattle telef 
vision applications, issued on June 9, 1948, a month after 
the order here complained of, refutes completely interl 
venor’s contention (13 Fed. Beg. 3795): 

“It further appearing, that as of June 2,1948, 
were three unassigned channels available under 
of the Commission’s rules . . . and that for thi 
son the four applications pending for Seattle, Wasfi L 
ington, were mutually exclusive, [the said applica¬ 
tions are hereby designated for hearing in a con¬ 
solidated proceeding].” 

Scores of other precedents along this same line are cited 
in our opening brief (Br. 11-24) and the point will not be 
further labored in this reply. 

Aware of these precedents and in an effort to avoid 
their consequences, intervenor comes forward with the 
contention that the Ashbacker case involved two AM ap¬ 
plicants for the same frequency, that the Commission’s 
interpretation of its own rules (Buie 1.385) as requiring 
comparative hearings where the number of television ap¬ 
plicants exceeds the available frequencies goes beyond 
the requirements of the Aslribacker decision, and that the 
Commission’s authority to issue a TV allocation table 
(Rule 3.606) is debatable (Br. 27-42). j 

If the foregoing observations are to be construed as an 
attempt by intervenor to sustain the May 13, 1948 order 
on the ground that the Commission lacks authority to 

, i 

i 

i • 


there 
§3.606 
s rea- 
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set up a television allocation table (Rule 3.606) and to 
promulgate a rule (Rule 1.385) declaring all applications 
to be mutually exclusive when there are more applicants 
than frequencies .(regardless of the frequencies applied 
for), the argument is one which intervenor cannot urge as 
grounds for affirmance of the instant appeal. Both this 
Court and the Supreme Court have made it dear that 
on appeal from an administrative agency “the grounds 
upon which an administrative order must be judged are 
those upon which the record discloses its action was 
based,” and the courts cannot affirm such action on dif¬ 
ferent grounds, as they can on appeals from the district 
courts. Securities and Exchange Com. v. Chenery Corp., 
318 U. S. 80, 87, 93-94 (1943); Mississippi River Fuel 
Corp. v. Federal Power Com’n., 82 U. S. App. D. C. 208, 
224,163 F. 2d 433 (App. D. C. 1947). 

Certainly the Commission has not attempted to justify 
its May 13, 1948 order on the ground that its own rules 
(Rules 3.606 and 1.385) are invalid. On the contrary, the 
Commission has uniformly proceeded on the theory that 
it has authority to adopt FM and TV allocation tables, 
and that where there are more applicants than frequencies, 
all applications are mutually exclusive (Opening Br. 11-16). 
Hence, intervenor cannot seek affirmance on the ground 
that rules 3.606 and 1.385 lack efficacy because beyond 
the scope of the Commission’s authority. 8 

IV 

APPELLANT HAS NOT RELIED UPON MATTERS 
NOT OF RECORD NOR ADVANCED POINTS NOT 

PRESENTED TO THE COMMISSION 

% * • . 

In a further effort to forestall an opinion on the merits, 
intervenor contends that appellant is relying on matters 
not of record before the Commission and on points not 


! 8 Intervenor^ counsel will have an opporunity to argue those 
questions on behalf of Hearst as an appellant in the event Hearst’s 
application is denied in Milwaukee (cf. Intervener's Br. S3, fn. 1). 
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presented to the Commission in its petition for rehear¬ 
ing (Br. 43-45). Appellant has made no contentions! in 
its opening brief which were not presented, in succinct 
form, in its petition for rehearing. We have merely elabo¬ 
rated npon arguments set forth in the petition for Re¬ 
hearing and buttressed them with scores of authorities 
to acquaint this Court with the uniform rulings and prac¬ 
tice of the Commission in television cases, rulings with 
which the Commission, of course, was presumably familiar. 

The supplemental record which we requested, and tljiis 
Court directed, be filed in this proceeding consists mainly 
of captions, orders, and related material in other Don Lee 
proceedings of which this Court could have taken judicial 
notice insofar as they have been reported, and which 
were designated to show that both the intervenor and tbe 
Commission have taken actions inconsistent with their con¬ 
tentions that the Don Lee television application was de 
facto consolidated with the Don Lee .chain broadcasting 
proceeding prior to May 13, 1948 (Joint App. 90-135). | 

Footnote 14 on page 24 of our opening brief, to which 
intervenors take exception (Br. 44), was designed to show 
that other pleadings filed by intervenor’s own counsel are 
inconsistent with his contention that the Don Lee tele¬ 
vision application was consolidated with Don Lee’s AM 
and FM hearing prior to May 13,1948. 

V | 

THE UNITED DETROIT THEATRES CASE DOES.^ 
NOT SUPPORT THE. HAT 13, 1948 ORDER 

• : ' : V .. ' - - I i j 

Both the Commission (Br. 26-29) and the intervenor 

(Br. 47) cite the United Detroit Theatres case (No. 10,006), 
decided by this Court on August 1, 1949, to support the 
severance order of May 13, 1948. We were counsel for 
the intervenor (WXYZ) in the Detroit case, and are un¬ 
able to discern from the record, the briefs, or the decision 
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in that case, the reasons for the seeming comfort they 
derive from it. We think the Detroit proceeding clearly 
supports our position in the instant appeal. 

In that case, as in the instant one, there were more tele¬ 
vision applications for Detroit in early 1946 than there 
were available frequencies. Accordingly, as here, all ap¬ 
plications including an application by United Detroit 
Theatres (a Paramount subsidiary) were designated for 
consolidated hearing. 4 Thereafter, as in the instant case, 
an application was withdrawn with the result that there 
were then enough frequencies to accommodate all of the 
remaining applicants. Then, as here, the Commission 
vacated the consolidation order and returned the applica¬ 
tions to the processing line for individual grants. Certain 
applications were thereafter granted just as they were in 
San Francisco, but no action was taken on the United 
Detroit Theatres application because of the pendency of 
another television proceeding in Los Angeles to determine 
whether Paramount and DuMont were under “common 
control” and thus precluded from receiving an additional 
grant in Detroit by virtue of the rule limiting to five the 
number of grants held by groups under common control. 
Similarly, in the instant case, the Don Lee application was 
held up pending a hearing on Don Lee’s qualifications to 
continue as a licensee by reason of its alleged violations 
of the Commission’s network rules. In the Detroit ease, 
as the result of withholding action on the Paramount ap¬ 
plication, the latter finally found itself redesignated for 
hearing because of the subsequent filing of a new appli¬ 
cation, just as Don Lee did in the instant case. United 
Detroit Theatres attempted to avoid a comparative hear¬ 
ing by objecting to the further extension of a construction 
permit theretofore issued to WXYZ. This Court held, and 
we think quite properly, that the Commission had not 


4 See Joint App. No. 10,006, pp. 13-36 for the orders herein 
summarized. 
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acted arbitrarily under the circumstances in withholding 
action on the United Detroit Theatres application or mak- | 
ing grants of other pending applications at a time when 
there were more frequencies than applicants. 

In the instant case Don Lee took another tack—it con- | 
tended that the Commission should retroactively, at a l 
time when there were more applications than frequencies, | 
include the Don Lee television application in their AM ' 
and FM renewal proceeding and thus avoid a comparative 
hearing. Had the Commission stood by its original order ! 
of March 31, 1948, we have no doubt but that this Court ! 
would have held, as it did in the Detroit case, that the ! 

• i 

Commission was thoroughly justified in refusing to grant j 
Don Lee at a time when there was a serious question | 
pending regarding alleged violation of the network rules j 
and that as a result of subsequent filings Don Lee, like j 
United Detroit Theatres, would have to go through a com- j 
parative hearing if it desired a frequency for San Fran-! 
cisco. However, in the Don Lee case, unlike the Detroit \ 
case, the Commission finally on May 13, 1948 endeavored i 
to set aside and reserve for Don Lee a frequency which! 
it could have without a comparative hearing—at a time 
when there were more applicants than frequencies. It has j 
thus shown more favoritism to Don Lee than it was willing 
to show to Paramount. If the arguments of the Commis¬ 
sion and the intervenor are correct in this case, the Com- j 
mission should have granted similar relief to Paramount | 
because it will be noted in the very Press Release of Sep- j 
tember 30, 1946, upon which the Commission has hereto-j 
fore relied, that the Don Lee and the United Detroit Thea- j 
tres applications are both included in the same list asj 
“applications being held up pending disposition of hear-j 
ings in related cases” (Joint App. 23). 5 Yet, the Com- 

5 United Detroit Theatres was included in the September 30,1946 
Press Release because the Paramount-DuMont common ownership 
issue was then being considered in the Los Angeles television; 
hearing. 
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mission in 1948 forced United Detroit Theatres through 
another hearing with an application filed in the fall of 
1947, more than two years after the other grants were made 
in Detroit and more than two years after United Detroit 
Theatres had filed its application. And we think Don Lee, 
having gambled on getting a television grant without a 
hearing, should likewise have been left in the competitive 
hearing once the frequencies were rendered mutually ex¬ 
clusive by additional filings. 

Television California prepared and filed its application 
on March 15, 1948, in reliance upon official orders of the 
Commission dated January 30, 1948 and February 20, 
1948 (Joint App. 28, 40) stating that there were three un¬ 
assigned and available television frequencies in San Fran¬ 
cisco and in reliance upon the Commission’s uniform prac¬ 
tice that where there were more applicants than frequen¬ 
cies all applications are deemed mutually exclusive and 
entitled to comparative consideration for any and all avail¬ 
able frequencies. The preparation and filing of the ap¬ 
plication entailed a sizeable expenditure of money for 
engineering, legal, and other consultants, arrangement for 
studio space, transmitter site, etc. As heretofore pointed 
out (Opening Br. 29), the number of unassigned channels 
for which an applicant may compete in a comparative hear¬ 
ing is an all important consideration. It means the dif¬ 
ference between winning and losing in a highly contested 
proceeding. If the Commission can remove one mutually 
exclusive channel and earmark it for a given applicant, 
it can earmark another channel for a second applicant ad 
infinitum and the competitive hearing guaranteed by the 
Ashbaclcer decision, by Rule 1.385, and by section 309(a) 
of the Act becomes a mockery. 

The Commission’s order of May 13, 1948 is without 
precedent. Time and again applicants have been forced 
into comparative hearings because their applications were 
delayed by the Commission while investigating legitimate 
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complaints as to their qualifications. In no other case,| 
and certainly not in the United Detroit Theatres case, did 
the Commission attempt retroactively to reserve a fre-j 
quency for a given applicant. ' * - ! 

The arbitrary and unprecedented character of the May 
13, 1948 order is further highlighted by the fact that on! 
February 21, 1949 the Commission instituted a rule makJ 
ing proceeding wherein it proposed to modify its existing 
procedures for handling broadcast applications by pro-; 
viding that if no competing application was filed within! 
90 days, the first filed application would acquire a “priori 
ity status” and would not be placed in a competitive 
hearing with applications not filed within the 90 day period 
(14 Fed. Reg. 907). Such a rule, had it been in force, id 
1946 would have given Don Lee the * * umbrella protection’1 
it now seeks. But the interesting fact to note is that this 
new proposed method of handling broadcast application^ 
was uniformly objected to by applicants, licensees and 
members of the bar, with the result that the Commission 
after oral argument dismissed its proposed rule-making 
proceeding and adhered to existing procedures (14 Fed. 
Reg. 4597). Thus, the May 13, 1948 order constitutes a, 
singular exception to the uniform procedures which have 
otherwise prevailed since the television allocation table 
was adopted and which the Commission has refused to 
modify for the benefit of all applicants. Thus, the Com¬ 
mission’s action of May 13, 1948 reserving Channel 2 
for Don Lee to the detriment of other mutually exclusive 
applicants then on file smacks of arbitrariness which 
should not be condoned. 

■ 

■ ■ I 

CONCLUSION j 

It has been shown that the effect of the Commission’s 
order of May 13, 1948, entered at a time when there were 
more applicants than frequencies, was to refuse Channel 2 


j 

i 





Television California and that the order is thus final as 
the £pJ5ellant. Since the order removing a mutually 
exclusive channel from the comparative hearing violates 
Section 309(a) of the Communications Act, the Ashbacker 
decision, and Rule 1.385, it should be reversed. 
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